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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the House Protec- 


tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D—578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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AGRICULTURE DECISIONS 
Horse Protection Act 


KERSHNER, WANDA, and WINKY GROOVER. HPA Docket No. 
92. Concent Order — Sanchione o. 2563 Sees 28 SRR kes 1 


ROBERTS, HowArRD, HAYWOOD OSBORNE, and/or OSBORNE 
CHEVROLET Co. Consent order — Sanction as to Os- 
borne Chevrolet Co. 


Dismissed as to Haywood Osborne 





(No. 19,579) 


In re WANDA KERSHNER and WINKY GROOVER. HPA Docket No. 92. De- 
cided January 9, 1980. 


Consent order — Sanctions 


Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondent 
Kershner is assessed a civil penalty therefor in the amount of $750.00, and respond- 
ent Groover is assessed a civil penalty of $1,000.00. 


Patricia V. Fettmann, for complainant. 
Respondent Kershner, pro se. 
Edward F. Gordon, Shelbyville, TN, for respondent Groover. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice,” was served upon each 
of the respondents named herein. This decision is entered pursuant to 
the consent decision provision of the Rules of Practice (7 CFR 1.138). 





HORSE PROTECTION ACT 
Cite as 39 A.D.1 
The respondents admit the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondents waive a 
hearing and further procedure in this matter and consent to the issuance 
of this decision agreed upon between the parties for the purpose of set- 
tling this matter. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Wanda Kershner is an individual residing at 3395 
Snodgrass Road, RD #3, Mansfield, Ohio 44903, who was at all times 
material herein owner of a horse known “Super Shaker’s Pride.” 


2. Respondent Winky Groover is an individual residing at 150 Franca 
Clare, Apt. 8, Louisville, Ohio 44641, who at all times material herein 
was the trainer and exhibitor of the horse known as “Super Shaker’s 
Pride”, hereinafter referred to as the “horse.” 


3. USDA veterinarians determined that the horse was sore then it 
was entered, shown, and exhibited at the Columbia Spring Jubilee Horse 
Show in Columbia, Tennessee on June 3, 1978.* 


CONCLUSIONS 


Respondents’ admissions* of the jurisdictional facts alleged in the 
complaint and the parties’ consents* to the issuance of this decision 
without further procedure, warrants the entry of such decision in this 
matter. 


Respondent Wanda Kershner is assessed a civil penalty in the amount 
of $750.00. Respondent Winky Groover is assessed a civil penalty in the 
amount of $1,000. Each penalty shall be payable to the Treasurer of the 
United States by certified check or money order forwarded to Patricia V. 
Fettmann, Attorney, Marketing Division, Office of the General Counsel, 


“ Typographical corrections made by the Administrative Law Judge. 





HOWARD ROBERTS 
Cite as 39 A.D.3 


South Building, Room 2014, United States Department of Agriculture, 


Washington, D.C. 20250, within 60 days from the date upon which this 
decision becomes effective. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon both respondents. 





(No. 19,580) 


In re HOWARD ROBERTS, HAYWOOD OSBORNE, and/or OSBORNE CHEVRO- 
LET CO. HPA Docket Nos. 83 and 90. Decided December 19, 1979. 


Consent order — Sanction 


Respondents Haywood Osborne and Osborne Chevrolet Company have consented to issu- 
ance of the order herein in connection with the showing and exhibition of sored 
horses. Respondent Osborne Chevrolet Company is assessed a civil penalty therefor 
in the amount of $2,000.00. The complaint against respondent Haywood Obsorne is 
dismissed. 


Alexandra Maraval, for complainant. 
James A. Gandy, Dallas, TX, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


These proceedings were instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq., amended July 13, 1976, 90 Stat. 915, hereinafter re- 
ferred to as the “Act”) by complaints filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture, alleging that the respondents had violated the Act and the regu- 
lations thereunder (9 CFR Part 11). 


Jurisdiction and the findings of fact set forth herein are admitted by 
Haywood Osborne and/or Osborne Chevrolet Co. The parties consent to 
the entry of this decision agreed upon between them for the purpose of 
settling these proceedings pursuant to the consent decision provision of 
the Rules of Practice (7 CFR 1.138). 





HORSE PROTECTION ACT 
Cite as 39 A.D.3 


FINDINGS OF FACT 


1. Osborne Chevrolet Co., Gretna, Virginia 24557 owned and exhib- 
ited the horses known as “Ebony’s Honey” and “Shadow’s Elegance” (aka 
Shadow’s Elegant” and “Shadow’s Elegance U”) at all times specified 
herein. 


2. “Ebony’s Honey” was exhibited at the Tennessee Walking Horse 
National Celebration on August 30, 1975. 


3. “Shadow’s Elegance” was exhibited at the Tennessee Walking 
Horse National Celebration on September 5, 1975 and September 1, 
1976. 


4, In the opinion of examining USDA veterinarians at the times the 
aforementioned horses were exhibited as specified herein, both horses 
were “sore” as that term was defined in the Act at the applicable times. 


5. Haywood Osborne, individually, shall be dismissed from these pro- 
ceedings. 


CONCLUSIONS 


Admission of the jurisdictional facts by Osborne Chevrolet Co. and the 
parties’ consent to the issuance of this decision warrant the entry of such 
decision in these matters. 


A civil, monetary penalty of $2,000.00 is assessed against and shall be 
paid by Osborne Chevrolet Co. A certified check or money order payable 
to the Treasurer of the United States in that amount shall be forwarded 
to the Director, Marketing Divsion, Office of the General Counsel, Room 
2014, South Building, U.S. Department of Agriculture, Washing*on, 
D.C. 20250 by letter postmarked on or before December 3, 1979. 


This decision shall have the same force and effect as if entered after a 
full hearing. It shall be final upon issuance and shall be effective on the 
day service of this order is made upon Osborne Chevrolet Co. 
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CUMBERLAND STOCK YARDS, INC. P&S Docket No. 5671. Con- 
sent order — Sanction 


Day, CHARLES S. (SANFORD), d/b/a Day's Hoc Buyinc. P&S 
Docket No. 5694. Consent order — Sanctions ................00005 17 


Frosty LAND Foops INTERNATION, INC, d/b/a LORENZ INTER- 
NATIONAL: ALLEN TAYLOR CATTLE Co., INC. et al. P&S 
Docket No. 5618. Consent order — Sanction, Allen 
Taylor Cattle Co., and William Allen Taylor, Jr. .... 6. ce 22 


HOLMAN, WADE, and JACKSONVILLE LIVESTOCK COMMISSION, 
Inc. P&S Docket No. 5615. Consent order — Sanc- 


Lortus Livestock, Inc. PACA Docket No. 5697. Consent 


McAnpREWS, NOLAN. P&S Docket No. 5657. Bonding re- 
quirements — failure to comply with — Admission of 
facts — by failure to file answer — Sanction 
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Srewart, Davin E., and R. H. CLARK. P&S Docket No. 5688. 
Dismissal order as to R. H. Clark 


VEALEY, HARRY, JR. P&S Docket No. 5600. Accounts and 
records — incomplete or incorrect — Bonding re- 
quirements — failure to comply with — Unfair and 
deceptive practice — failure to disclose true owner- 
ship of livestock — Sanction 


WESTERN IowA FARMS Co., et al, v. Sioux Ciry Stock YARDS. 
P&S Docket No. 5556. Order denying motion to post- 
pone effective date 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as39 A.D.6 


(No. 19,581) 


In re NOLAN MCANDREWS. P&S Docket No. 5657. Decided September 
27, 1979. 


Bonding requirements — failure to comply with — Admission of facts — by 
failure to file answer — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his op- 
erations as a dealer thereunder in failing to comply with the bonding requirements 
thereof, respondent is suspended as a registrant under the Act until in full compli- 
ance with the bonding requirements. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of facts. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 





NOLAN McANDREWS 
Cite as 39 A.D.6 


FINDINGS OF FACT 


1. (a) Nolan McAndrews, hereinafter referred to as the respondent, is 
an individual whose address is Route # 5, Box 310, Laurel, Mississippi 
39440. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations, as required by the Act, termi- 
nated. Subsequently, respondent was advised by Packers and Stock- 
yards, AMS, that continued livestock operations without bond coverage 
or its equivalent, as required by the Act and the regulations, would be in 
violation of section 312 (a) of the Act and sections 201.29 and 201.130 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a market agency, buy- 
ing livestock in commerce on a commision basis, without filing and 
maintaining a reasonable bond or its equivalent as required by the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.39 and 201.30 of the regulations (9 C.F.R. 201.29, 201.30). 


Respondent Nolan McAndrews shall cease and desist from engaging in 
any business in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and regulations without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and regulations. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as39 A.D.8 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent has complied fully with such requirements, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion. 


This order shall be effective from the sixth day after the Decision be- 
comes final*. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


(No. 19,582) 


In re HARRY VEALEY, JR. P&S Docket No. 5600. Decided November 16, 
1979. 


Accounts and records — incomplete or incorrect — Bonding requirements 
— failure to comply with — Unfair and deceptive practice — failure to dis- 
close true ownership of livestock — Sanction 


Where respondent violated the Act and regulations as found herein in connection with his 
operations as a dealer and market agency thereunder, respondent is ordered to cease 
and desist from said violations. Further, respondent is suspended as a registrant 
under the Act for 20 days, and thereafter until in full compliance with the bonding 
requirements. 


Allan R. Kahan, for complainant, 
Harold T. McGovern, Newton, NJ, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 USC 181 et seq). 


The complaint, filed September 29, 1978, charges the respondent 
Harry Vealey, Jr. with operating as a dealer and market agency without 


* The Decision and Order became final December 26, 1979—Ed. 





HARRY VEALEY, JR. 
Citeas39 A.D.8 


a required bond, consigning his own livestock to an auction market and 
then purchasing them back in his capacity as an “order buyer” for his 
meatpacker principals without disclosing to his principals his prior 
ownership of that livestock, and failing to keep required records. 


Respondent Harry Vealey, Jr. was charged with wilful violations of 
the trade practice limitations of section 312 (a) and the business records 
provisions of section 401 of the Packers and Stockyards Act (7 USC 
213 (a), 221), and sections 201.29, 201.30, 201.44 and 201.46 of the 
regulations (9 CFR 201.29, 201.30, 201.44, and 201.46). 


Respondent Vealey filed an Answer in which he denied the alleged vio- 
lations of the Act and requested trial of the issues. Respondent also re- 
quested a Prehearing Conference which was held February 13, 1979. A 
summary of the Prehearing Conference was filed February 28, 1979. 


Trial of the issues was held on June 6 — 7, 1979 in the Sussex County 
Courthouse, Newton, New Jersey. Respondent was represented by 
Harold T. McGovern of McGovern and Roseman, Newton, New Jersey. 
Complainant was represented by Allan R. Kahan, Office of the General 
Counsel, United States Department of Agriculture, Washington, D. C. 
The last brief was filed August 27, 1979. 


* * * 


Harry Vealey, Jr. (“respondent”) is an individual whose mailing ad- 
dress is Box 57, Lafayette, New Jersey 07848. He is and at all relevant 
times was registered with the Secretary of Agriculture as a dealer and 
market agency, engaged in the business of buying and selling livestock 
in commerce for his own account, and buying livestock on a commission 
basis in commerce. 


* * 


The surety bond which he maintained to secure the performance of his 
livestock obligations arising from his activities as a dealer and market 
agency was terminated on October 14, 1977. About three weeks before 
that termination he was notified that if he continued his livestock oper- 
ations without bond coverage as required, he would be violating section 
312 (a) of the Packers and Stockyards Act (7 USC 213 (a) ) and sections 
201.29 and 201.30 of the regulations published thereunder (9 CFR 
201.29, 201.30) 


However, respondent Vealey continued to engage in business as a 
dealer buying and selling livestock in commerce, and as a market agency 
buying on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent, as required. 


* * 





PACKERS AND STOCKYARDS ACT, 1921 
Citeas 39 A.D.8 


Respondent Vealey acted as a livestock purchasing agent (“order buy- 
er”) from September 1976 into April 1977 for J. G. Forte, Inc., of North 
Branford, Connecticut and Victory Beef Company, Inc., of Paterson, 
New Jersey. Respondent Vealey was to purchase calves for these meat- 
packers and be paid on a buying commission for his services. 


Respondent Vealey, during that period, purchased calves at Jaegers 
Livestock Auction Market, Sussex, New Jersey, and the next day con- 
signed those same calves ' to the Livestock Cooperative Auction Market 
Association, Hackettstown, New Jersey, for auction. At the second auc- 
tion market respondent Vealey then again purchased the same calves for 
the account of his meatpacker principals, without disclosing to them his 
prior ownership of those calves. 


Respondent Vealey failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer as required by the Packers and Stockyards Act and re- 
lated regulations. He failed to keep and maintain (1) a general ledger of 
accounts; (2) a daily record of livestock purchases and sales; (3) a cash re- 
ceipts journal; (4) a complete and accurate record of checks issued; (5) a 
livestock inventory; and (6) monthly reconciliations of his bank account. 


wv * ® 


Respondent admitted that he continued to buy and sell livestock, 
including “order buying” on a commission basis, after his surety bond 
had expired. However, he contended he had made good faith efforts to 
obtain a bond, and his failure to have a bond was not a “wilful violation” 
of the law and regulations. Respondent Vealey did not have a bond as re- 
quired for some twenty months from October 1977 through the date of 
the trial. The briefs do not indicate that a bond has been obtained since 
the trial. The violation apparently is continuing. 


Respondent Vealey’s continued operations as a dealer and market 
agency without the required bond constitutes “wilful” violation of the 
pertinent law and regulations, i.e., he acted with careless disregard of 
his statutory obligations. Goodman v Benson, 286 F2d 896, 900 (CA 7th 


‘ The evidence establishes that Respondent Vealey separated the calves consigned for auc- 
tion on Tuesday by groups in the records based on point of origin of the calves. Respondent 
Vealey’s testimony, the records and other evidence are all in essential harmony on this 
point. 

Further, Respondent Vealey could have crosschecked the tag numbers of the calves on the 
sales slips from Jaeger, with the check-in slips and sales slips at Hackettstown, if he “was 
so interested, at that time” [conclusion of the Tuesday auction at Hackettstown]. Tr. Vol. II 
page 45-6. 





HARRY VEALEY, JR. 11 
Cite as 39 A.D.8 


1961); In re Lufkin Livestock Exchange Inc., 27 A.D. 596, 609 (1968), 23 
AdL2d, 792, 793. 


This is clearly an “unfair” practice in violation of section 312 (a) of the 
Packers and Stockyards Act in that it allows this respondent to buy and 
sell livestock without protection for those who deal with him that the re- 
quired bond would provide, and allows him to have a competitive edge 
over those who have procured the bond. 


“Good faith” efforts to obtain a bond are not substantiated by the re- 
cord and, to the contrary, the record shows that respondent was exceed- 
ingly delinquent and somewhat indifferent to this statutory require- 
ment designed for the protection of the public or industry members who 
deal with him. The fact that he has had “no claims” in some twenty- 
seven years of business is indication of good history, but no assurance of 
future security for those who deal with him that the required bond 
would provide. 


The law industry experience require that bonds exist to protect 
against financial default or failure. 


The violation here is clear, intentional and continuing over a long 
term, with no justification whatsoever. In re V. J. Burds, 28 A.D. 686 
(1969); In re Floyd Billingsley, 28 A.D. 181 (1969); In re Rodeny Shimek, 
26 A.D. 357 (1967); In re Harold Hack, 25 A.D. 1003 (1966); In re Mart 
(Bill) White, 23 A.D. 1104 (1964). 


* * 


Respondent Vealey’s practice of buying calves at an auction Monday 
evening and then consigning them to a second auction market for sale at 
mid-day Tuesday during the six month period involved here indicates a 
profit motive. In every instance, the Tuesday sale showed a profit over 
respondent Vealey’s Monday evening purchase. The average profit per 
calf was $10.88. 


Of the 131 calves involved in these transactions, 88 were repurchased 
(on the Tuesday sale) for the meatpacker principal. 


While the meatpacker principal knew or might have known that re- 
spondent Vealey “occasionally” purchased his own calves consigned to 
the auction by him, both meatpacker witnesses clearly expected re- 
spondent Vealey to buy calves at the “lowest price” available. * They paid 
him a commission of 50 cents per head for those purchased on their 
behalf. 


The meatpacker principals were not specifically informed that the 
claves in question were respondent Vealey’s calves consigned by Vealey 


2 Respondent himself conceded this way his duty. (Tr. Vol. II page 22). 





12 PACKERS AND STOCKYARDS ACT, 1921 
Cite as39 A.D.8 


to the auction for the Tuesday sale and “purchased” by Vealey for the 
meatpackers’ account. 


Both meatpackers expected to purchase calves owned by respondent 
Vealey from Vealey on a live-weight basis. 


Thus, respondent Vealey made a concealed profit as well as taking his 
“order buyers” commission of 50 cents per head. 


Respondent Vealey’s purchase orders from both meatpackers were 
“open ended” as to the number of calves to be purchased on their behalf, 
the only limiting factor being price. 


Respondent Vealey contended that these transactions occurred when 
he had purchased calves Monday night on a specific “order”, and that 
“order” was cancelled the next day leaving him the only prudent choice 
of consigning them to the Tuesday auction. Some of the calves concerned 
were only hours or days old, and in Vealey’s terms, “they melt, so to 
speak” implying they lose weight or sometimes die. Tr. Vol. II page 62. 


It is difficult to understand orders being cancelled after the purchases 
actually had been made on nine different occasions during a specific six- 
month period, without any supporting evidence, documentation or 
specificity. Certainly, the names of some of the persons who cancelled 
their orders after the orders had been executed for them, could have 


been provided. In fact, the reasons why the order was cancelled leaving 
the tardy canceller free from any legal or moral obligation to respondent 
Vealey must have been clear, strong and moving. Consequently, some 
illustrative reasons might have been given to fortify respondent Vealey’s 
position and generosity. None were. 


Furthermore, the accounts of purchase from the Monday night sale 
fail to support respondent Vealey’s claim to have purchased the calves to 
fill “orders”, as did the accounts of purchase from the Tuesday afternoon 
auction. 


The self serving claims of “cancelled orders” forcing respondent 
Vealey into the position of consigning the calves for resale at the 
Tuesday auction are unsupported by any specificity, documentation or 
other evidence of any sort whatsoever. Respondent Vealey’s contentions 
are unpersuasive. 


Respondent Vealey conceded that when he consigned those calves 
from the cancelled orders to the Tuesday auction that he recognized he 
might obtain a higher price for them than he had paid Monday night. A 
conflict of interest is unavoidable when the same individual consigns 
calves to an auction market for sale at the highest price available, then 
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buys them as an agent whose duty is to buy calves at the lowest price 
available. 


The record is devoid of reasons why respondent Vealey simply did not 
assign the calves to fill orders for his meatpacking principals without 
first funnelling them through the Tuesday auction. Price was the only 
limiting factor for his meatpacking principals, and quantity was “open 
ended” if the price was right. 


Presumably the lower Monday night price would have been quite 
acceptable to the meatpackers. Respondent Vealey still would have re- 
ceived his buyer’s commission for his services. 


Buying his own calves through an auction to fill orders from meat- 
packers without full disclosure to the meatpacker principals is clearly an 
“unfair, unjustly discriminatory, or deceptive practice” in violation of 
section 312 (a) of the Packers and Stockyards Act (7 USC 213 (a) ). It is 
also in violation of the pertinent regulation requiring in part that re- 
spondent report to the principal “the names of the persons from whom 
[livestock was] purchased . . . and such other facts as may be necessary to 
complete the account and show fully the true nature of the transaction.” 
(9 CFR 201.44) 


* * 


Section 401 of the Packers and Stockyards Act (7 USC 221) requires in 
part that “lelvery ... market agency, and dealer shall keep such ac- 
counts, records, and memoranda as fully and correctly disclose all trans- 
actions involved in his business ...” Implementing this statutory 
requirement, the regulations specify the type and duration that 
specified records must be kept. (9 CFR 201.46 and 201.50). Respondent 
has filed to comply therewith. 


*. 2.9 


There is reliable, probative and substantial evidence in support of the 
allegations of the complaint (5 USC 556 (d) ) and the evidence in oppos- 
ition is significantly less credible, less plausible, less persuasive, less 
reliable, less probative and less substantial. 


The activities of the Respondent constitute unfair and deceptive prac- 
tices in violation of section 312 (a) of the act (7 USC 213 (a) ), and related 
regulations. Further, the Respondent failed and neglected to keep re- 
cords as required by section 401 of the Act (7 USC 221) and the related 
regulations. 


Complainant recommends that respondent be ordered to cease and de- 
sist, and keep records as required. Further, complainant recommends a 
twenty (20) day suspension of respondent’s registration. This is reason- 
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able, necessary, appropriate, consistent with sanctions in other similar 
cases. Degen and Amschler, 10 A.D. 502 (1951); Madras Livestock 
Auction, Inc., 26 A.D. 739 (1967); Livestock Marketing Development 
Company, Inc., 33 A.D. 784 (1974); and Eric Loretz, 36 A.D. 1087 
(1977). 


The breach of the fiduciary principal-agent duties and the conflicts of 
interest created, concealed and tolerated by respondent are the signi- 
ficant aspects here warranting the suspension, as well as the bond viola- 
tion. 


ORDER 


Respondent, his employees and agents, directly or indirectly or 
through any corporate or other device, in connection with his livestock 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 


1. Purchasing his own livestock which is consigned to a market to fill 
purchase orders on a commission basis. 


2. Using his own livestock to fill purchase orders on a commission 
basis without full timely disclosure of all relevant information, including 
true ownership of the livestock and all other information necessary to 
show fully the true nature of the transaction, to the party or parties on 
whose behalf he is acting. 


3. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended 
and supplemented, and the regulations promulgated thereunder, with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including a general ledger of accounts; a daily record 
of livestock purchases and sales; a cash receipts journal; a complete and 
accurate record of checks issued; and a livestock inventory. Respondent 
shall make monthly reconciliations of his accounts. 


Respondent is suspended as a registrant under the Act for a period of 
twenty (20) days and thereafter until he complies fully with the bonding 
requirements under the Act and the regulations. When respondent has 
complied with such requirements, and the twenty (20) day suspension 
has expired, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 
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The provisions of this Order pertaining to suspension of the regis- 
tration shall be effective on the tenth day after the Order becomes final, 
and the balance of the provisions shall be effective beginning on the 
sixth day after the Order becomes final. * 


This Decision and Order shall become final and effective without 
further proceedings thirty-five days after the date of service upon re- 
spondent. 7 CFR 1.142 (c). Either party may appeal within thirty days 
after receiving service of the Decision and Order. 7 CFR 1.145 (a). 


(No. 19,583) 


In re CUMBERLAND STOCK YARDS, INC. P&S Docket No. 5671. Decided 
December 19, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a market agency thereunder 
as found herein. Respondent is ordered to cease and desist from said violations, and 
respondent is suspended as a registrant under the Act for seven days. 


Thomas A. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 


* The Decision and Order became final December 28, 1979.—Ed. 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Respondent has demonstrated that its Custodial Account for Shippers’ 
Procees is in proper balance. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cumberland Stock Yards, Inc., herein referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Cresaptown, Maryland. Respondent’s mailing address is P.O. Box 5143, 
Cresaptown, Maryland 21502. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating Cumber- 
land Stock Yards, a stockyard posted under and subject to the provisions 
of the Act, herein referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Cumberland Stock Yards, Inc., its officers, directors, 
agents and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the times prescribed in section 201.42 (c) of the regulations (9 
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CFR 201.42 (c) ), amounts equal to the proceeds receivable from the sale 
of consigned livestock; 


2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


3. Issuing checks in payment of the net proceeds resulting from the 
sale of consigned livestock without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks when presented; 


4. Failing to remit to the owners or consignors, when due, the net 
proceeds resulting from the sale of consigned livestock. 


Respondent is suspended as a registrant under the Act for a period of 7 
days. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 19,584) 


In re CHARLES S. (SANFORD) DAY, d/b/a DAY’S HOG BUYING. P&S Docket 
No. 5694. Decided December 19, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
as found herein. Respondent is ordered to cease and desist from said violations. 


Peter V. Train, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the financial condition of respondent Charles 
S. (Sanford) Day, d/b/a Day’s Hog Buying, does not meet the require- 
ments of the Act and that the respondent willfully violated the Act and 
the regulations issued thereunder (9 CFR § 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR § 1.138). 


The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Charles S. (Sanford) Day, d/b/a Day’s Hog Buying, hereinafter re- 
ferred to as the respondent, is an individual whose mailing address is 
Box 103, Troy, Missouri 63379. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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Respondent Charles S. (Sanford) Day, individually or through any cor- 
porate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 


(1) Engaging in business under the Act while insolvent, i.e., while his 
current liabilities exceed his current assets; and 


(2) Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until such time 
as he shall demonstrate that he is no longer insolvent and until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates he is no longer insolvent and has 
complied with the bonding requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day of service upon the 
respondent. 


Copies of this decision shall be served upon the parties. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,585) 


In re WAYNE MEEKS. P&S Docket No. 5696. Decided December 12, 
1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder as found herein. Respondent is ordered to cease and desist from said 
violations. 
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Peter V. Train, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondent, Wayne Meeks willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 
§ 1.138). 


The respondent admits the jurisdiction allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
‘in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Wayne Meeks, hereinafter referred to as the respondent, is an indi- 
vidual who formerly did business as Antlers Livestock Commission Co. 
and is presently President of Poor Boy Livestock Auction, Inc. 


2. Respondent at all times material herein was: 


(a) Engaged in the business of conducting and operating the 
Antlers Livestock Commission Co., a stockyard posted under and subject 
to the provisions of the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, Wayne Meeks, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
stockyards Act, shall cease and desist from: 


1. Failing to deposit in his “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
§ 201.42 (c), an amount equal to the proceeds receivable from the sale of 
consigned livestock; 


2. Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR§ 201.42); 


3. Issuing checks or drafts in payment of the net proceeds resulting 
from the sale of livestock on a commissin basis without having and 
maintaining sufficient funds to pay such checks or drafts on deposit in 
the bank account from which such checks or drafts are to be paid. 


4. Failing to transmit to owners or consignors of livestock, when due, 
the net proceeds resulting from the sale of livestock on a commission 
basis. 


5. Transmitting to consignors accounts of sale which fail to disclose 
the full, true, and correct names of the consignors and purchasers, the 
dates of sale, and the weights and prices of livestock. 


Respondent shall keep accounts, records and memoranda as shall fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency subject to the Act including, among others, sellers’ accounts 
of sale which disclose the full, true and correct names of the consignors 
and purchasers, the dates of sale. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 19,586) 


In re FROSTY LAND FOODS INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL; ALLEN TAYLOR CATTLE CoO., INC.; LORENZ NEUHOFF, III,; 
and WILLIAM ALLEN TAYLOR, JR. P&S Docket No. 5618. Decided 
December 19, 1979, as to Allen Taylor Cattle Company and William 
Allen Taylor, Jr. 


Consent order — Sanction 


Respondents Allen Taylor Cattle Company, Inc., and William Allen Taylor, Jr., have con- 
sented to issuance of the order herein against them for violating the Act and the 
regulations in connection with their operations as a market agency thereunder as set 
forth herein. Said respondents are ordered to cease and desist from the violations 
found and are suspended as registrants under the Act for 10 months, and thereafter 
until no longer insolvent. 


Rodney J. Streff, for complainant. 
Jack Crenshaw, Montgomery, AL, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the Respondents wilfully violated the Act and the 
Regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents, Allen Taylor Cattle Company, Inc. and William 
Allen Taylor, Jr., admit the allegations in Paragraph I of the complaint 
and specifically admit that the Secretary has jurisdiction in this matter, 
neither admit nor deny tlie remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. (a) Allen Taylor Cattle Company, Inc., Hereinafter referred to as 
Respondent Cattle Company, is a corporation, with its principal place of 
business located at Hope Hull, Alabama 36043. 


(b) Respondent Cattle Company is and, at all times material here- 
in, was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account and buying livestock in commerce on a com- 
mission basis; 


(2) Engaged in the business of buying livestock as an agent for 
respondent, Frosty Land; and, 


(3) Registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce and as a market agency to buy livestock on a 
commission basis in commerce. 


2. (a) Respondent, William Allen Taylor, Jr., hereinafter referred to 
as respondent Taylor, is an individual, whose address is Route 2, Box 34, 
Hope Hull, Alabama 36043. 


(b) Respondent, Taylor, at all times material herein, was: 
(1) President of respondent Cattle Company. 
(2) Principal owner of respondent Cattle Company; and, 


(3) Responsible for the direction, management, and control of 
respondent Cattle Company’s operation. 


CONCLUSIONS 


The respondents, Allen Taylor Cattle Company, Inc. and William 
Allen Taylor, Jr., having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, Allen Taylor Cattle Company, Inc., its Officers, agents, 
directors, employees, or successors, directly or through any corporate or 
other device, and William Allen Taylor, Jr., individually, his agents and 
employees, or through and corporate or other device, shall cease and de- 
sist from: 
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1. Operating as a dealer or market agency in commerce while current 
liabilities exceed current assets; 


2. Issuing checks or drafts in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


4. Initiating or participating in any activity, course of conduct, 
scheme, arrangement or agreement to purchase livestock for a packer as 
his agent, intermidiary or otherwise, for the purpose, intent or having 
the effect, of circumventing the requirements and protections accorded 
to cash sellers of livestock by virtue of the trust provisions of the Pack- 
ers and Stockyards Act, 7 U.S.C. 196. 


5. Participating in the management or operation of a packer subject 
to the Act while at the same time operating as a dealer or market agency 
subject to the Act. 


In accordance with Section 312 (b) of the Act (7 U.S.C. 213 (b)), re- 
spondent, William Allen Taylor, Jr., is assessed a civil penalty of 
$2,500.00. 


Respondent, Allen Taylor Cattle Company, Inc., is suspended as a 
registrant under the Act for a period of ten months and thereafter until 
such time as it demonstrates that it is no longer insolvent. When Allen 
Taylor Cattle Company, Inc. demonstrates that it is no longer insolvent, 
a Supplemental Order will be issued in this proceeding, after the 10- 
month suspension period, terminating this suspension. 


The provisions of this Order shall become effective on the 6th day 
after service of this Order on the respondents; provided, however, that 
if, by any means or device whatever, all or part of the suspension period 
is not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate Order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 19,587) 


WESTERN IOWA FARMS CO., et al. v. SIOUX CITY STOCK YARDS. P&S 
Docket No. 5556. Decided January 7, 1980. 


Order denying motion to postpone effective date 


Decision by Donald A. Campbell, Judicial Officer. 


Complainant’s motion to postpone the effective date of the Decision 
and Order filed herein and to order the respondent to cease and desist 
from enforcement of Rule 22 pending final hearing and determination 
by the United States Court of Appeals is denied inasmuch as respondent 
has voluntarily filed a new tariff changing the effective date of the rule 
to January 1, 1980. Accordingly, it would not be necessary for complain- 
ants to pay any deficiencies until January 31, 1981. It would not be ap- 
propriate to order respondent to cease and desist from enforcement of 
the Rule since it has been held to be valid in the Decision filed herein, 
and the “risk of non-action [by respondent] was substantial” (Decision, p. 
30). 


(No. 19,588) 


In re LOFTUS LIVESTOCK, INC. P&S Docket No. 5697. Decided January 9, 
1980. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a dealer thereunder 
in failing to comply with the bonding requirements thereof. Respondent is ordered 
to cease and desist from so violating the Act. 


Charlene Rosen, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondent, Loftus Livestock, Inc., will- 
fully violated the Act and the regulations issued thereunder (9 CFR 
§ 201.1 et seq.). This decision is entered pursuant to the consent de- 
cision provisions of the Rules of Practice applicable to this proceeding (7 
CFR§ 1.138). 


The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Loftus Livestock, Inc., hereinafter referred to as the respondent, is 
a corporation with its principal place of business located at Fallon, Ne- 
vada and whose business mailing address is 4320 Schindler Road, 
Fallon, Nevada 89406. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, in connection with its activities subject to the Packers and 
Stockyards Act, shail cease and desist from: 


1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining a 
reasonable bond, or its equivalent, as required by the Act and the regula- 
tions. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,589) 


In re DAVID E. STEWART and R.H. CLARK, P&S Docket No. 5688. 
Decided January 11, 1980. 
Order of dismissal as to R. H. Clark 


Thomas C. Heinz, for complainant. 
W. A. Orr, Jr., Bay City, TX, for respondent. 


Decided by Victor W. Palmer, Administrative Law Judge. 


Upon consideration of con plainant’s motion, the complaint is here- 
with dismissed without prejudice as to R. H. Clark and the caption is 
herewith amended to read: “In re: David E. Stewart, a/k/a and d/b/a Bay 
City Livestock Commission Company”. 
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(No. 19,590) 


In re JEROME G. ROSETH and DUWAYNE E. BURTON. P&S Docket No. 
5650. Decided January 10, 1980. 


Custodial account for shippers proceeds — failure to maintain in conform- 
ity with the regulations — Sanction 


Where respondents violated the Act and the regulations in connection with their opera- 
tions as a market agency thereunder as found herein, respondents are ordered to 
cease and desist from said violation and are suspended as registrants under the Act 
for 14 days. 


Peter V. Train, for complainant. 
Joseph M. Butler, Rapid City, SD, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). An ini- 
tial Decision and Order was issued on October 12, 1979, by Administra- 
tive Law Judge Dorothea A. Baker suspending respondents as regis- 
trants under the Act for 14 days and thereafter until the deficit in their 
custodial account has been eliminated. An appeal to the Judicial Officer 
was filed by respondents on October 24, 1979. The Judicial Officer has 
final administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act (7 CFR 2.35). ! 

Respondents’ request for oral argument before the Judicial Officer, 
which is discretionary (7 CFR 1.145 (d) ), is denied since no substantial 
issues are raised on appeal and oral argument would appear to serve no 
useful purpose (see National Labor Relations Board v. Clausen, 188 F.2d 
439, 444 (C.A. 3), certiorari denied, 342 U.S. 868). 


After careful consideration of the record in this proceeding, the initial 
Decision is adopted as the final decision, with changes too minor to war- 
rant itemization, followed by additional conclusions by the Judicial Of- 
ficer. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is an administrative, disciplinary proceeding instituted by a Com- 
plaint filed May, 1979 by the Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture. In the Complaint the Respondents are charged with having 
willfully violated Sections 307 and 312 (a) of the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), (7 
U.S.C.§ 208, 213 (a) ), hereinafter sometimes referred to as the “Act”, 
and Section 201.42 (c) of the Regulations (9 CFR 201.42 (c) ). 


On July 25, 1979, the respondents consented to the issuance of a Deci- 
sion and an Order which contained, among other things, the following: 


“The respondents are suspended as registrants under the Act for a pe- 
riod of twenty-one (21) days and thereafter until the deficit in their cus- 
todial account has been eliminated. When the respondents demonstrate 
that the deficit in their custodial account has been eliminated, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion, after the expiration of the twenty-one (21) day period.” 


The provisions of the aforementioned Order became effective on the 
6th day after service of the order upon the respondents. In the aforesaid 
Consent Decision, among other things, the respondents waived oral 
hearing and further procedure. The Consent Decision and Order were 
served upon the respondents on July 31, 1979. 


On August 21, 1979, after the lapse of a period of approximately 
fifteen (15) days beyond the effective date, the respondents filed a “Mo- 
tion to Set Aside Consent Decision and Order” and, among other things, 
averred therein that the reason they consented to such Decision and 
Order was that they were under the mistaken understanding that they 
would be suspended only if there was a deficit in their custodial account 
at the time of the entry of the order and the respondents further repre- 
sented that at the time of the issuance of the complaint and at the time 
of the signing of the consent and at the time of the issuance of the order 
they were in full compliance with the regulations relating to custodial 
accounts and that there has been no deficit in the custodial account since 
it was brought to their attention prior to the issuance of the complaint in 
this action. Furthermore, the respondents averred that they would not 
have consented if they had understood that there was to be a suspension 
regardless of whether or not the deficit had been corrected. 


At the oral hearing held on October 11 and 12, 1979, the respondents, 
through counsel, were unable to explain specifically why they were mis- 
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led despite the clear language of the Consent Decision and Order which 
they had previously signed and consented to. 


The complainant was unable to explain specifically why the Order, 
which became effective, by its own terms, on August 6, 1979, was not 
enforced. 


On August 30, 1979, the complainant, through counsel, filed a “Re- 
quest for Extension of Time in Which to File Response to Respondents’ 
Motion to Set Aside Consent Decision and Order.” Among other things, 
the complainant stated that it believed that under the circumstances the 
public interest would best be served if complainant first assured itself 
that consignors’ proceeds are now being properly protected and that 
thereafter complainant would have no objection to granting Respond- 
ents’ Motion and allowing them to submit a new answer to the com- 
plaint. In order to undertake and complete an analysis of the Respond- 
ents’ custodial account and to verify the same, the Complainant re- 
quested that it be granted until September 21, 1979 in which to respond 
to respondents’ motion. Complainant’s request was granted. 


On September 28, 1979 the complainant filed its Response to Re- 
spondents’ Motion to Set Aside Consent Decision and Order. As was 
mentioned at the oral hearing on October 11, 1979, complainant’s attor- 
ney had previously, through oral conversation, indicated to the Adminis- 
trative Law Judge that he was attempting to contact the Respondents’ 
counsel with a view to obtaining an extension of time with respect to the 
filing of Complainant’s response. The complainants’ September 28, 1979 
filing is deemed to have been properly filed, although the previously des- 
ignated date for filing of same was September 21, 1979. 


In the complainant’s response, it is set forth, among other things, that 
there had been a change of attorneys for complainant and that in the in- 
terests of fairness, the complainant did not oppose the respondents’ mo- 
tion, provided that the matter could be set for oral hearing within the 
next two weeks and that a decision be issued from the bench at the con- 
clusion of the oral hearing. As grounds therefor, complainant averred 
that a recent audit of respondents’ records, subsequent to their motion, 
revealed a continued imbalance in their Custodial Account for Shippers’ 
Proceeds and that because neither party anticipated these unusual cir- 
cumstances, both parties assented to a pre-hearing conference prior to 
the oral hearing in order to stipulate to facts and narrow the issues. 


A bench decision is being issued herein at the request of and with the 
express consent and approval of the attorneys for both parties. Mr. 
Brennan, counsel for complainant, and Mr. Bangs, counsel for respond- 
ents at the oral hearing, have indicated they waive and decline the op- 
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portunity for the submission and consideration of written proposed find- 
ings of fact, conclusions and brief, and other procedures as provided for 
in the Rules of Practice 7 CFR 1.130, et seq. and the Administrative Pro- 
cedure Act, 5 U.S.C.A. section 557. However, the parties have not 
waived their right to appeal this decision to the Judicial Officer in ac- 
cordance with the Rules of Practice, 7 CFR 1.130, et seq. It is recognized 
and acknowledged that the provisions of the Administrative Procedure 
Act are being accomplished in that this bench decision is rendered after 
consideration of the entire record evidence and is being reduced to writ- 
ing by the hearing reporter. 


The pre—hearing conference herein and the oral hearing herein oc- 
curred on October 11 and 12, 1979 at Rapid City, South Dakota. During 
the pre-hearing conference, counsel for respondents entered a verbal ~ 
Answer to the complaint; counsel for complainant identified and marked 
prospective exhibits and counsel for both parties stated the names of 
their prospective witnesses together with a summary of their antici- 
pated testimony. Pre-Trial Briefs were exchanged, which are made a 
part of the record herein. 


The complainant was represented by James A. Brennan, Esquire, Of- 
fice of General Counsel, United States Department of Agriculture, and 
the respondents were represented by George A. Bangs, Esquire, of 


Bangs, McCullen, Butler, Foye, & Simmons, 818 St. Joe Street, P.O. Box 
2670, Rapid City, South Dakota, 57709. The oral hearing was held be- 
fore Administrative Law Judge Dorothea A. Baker. 


Pertinent Statutory and Regulatory Provisions. 


The complaint charges the respondents with having violated Sections 
307 and 312 (a) of the Act (7 U.S.C. § 208, 213 (a) ). The pertinent pro- 
visions thereof are as follows: 


“208. Unreasonable or discriminatory practices generally; rights of stockyard 
owner of management and regulation 


(a) It shall be the duty of every stockyard owner and market agency to estab- 
lish, observe, and enforce just, reasonable, and nondiscriminatory regulations 
and practices in respect to the furnishing of stockyard services, and every un- 
just, unreasonable, or discriminatory regulation or practice is prohibited and 
declared to be unlawful. 


(b) It shall be the responsibility and right of every stockyard owner to manage 
and regulate his stockyard in a just, reasonable, and nondiscriminatory man- 
ner, to prescribe rules and regulations and to require those persons engaging in 
or attempting to engage in the purchase, sale, or solicitation of livestock at such 
stockyard to conduct their operations in a manner which will foster, preserve, 
or insure an efficient, competitive public market. Such rules and regulations 
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shall not prevent a registered market agency or dealer from rendering service 
on other markets or in occasional and incidental off-market transactions.” 


Ue se 


“213. Prevention of unfair, discriminatory or deceptive practices 


(a) It shall be unlawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons shall be authorized to 
operate at the stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling of livestock.” 


e284 


The complaint also charges the respondents with having violated Sec- 
tion 201.42 (c) of the Regulations (9 CFR § 201.42 (c) ) which provides 
as follows: 


“(c) Deposits in Custodial Accounts. Before the close of the next banking busi- 
ness day after consigned livestock or live poultry is sold, the market agency or 
licensee shall deposit in its custodial account the proceeds from the sale of con- 
signed livestock or live poultry that are collected or received on the day of sale, 
and an amount equal to the proceeds receivable from the sale of consigned live- 
stock or live poultry that are due from (1) the market agency or licensee; (2) any 
owner, officer, or employee of the market agency or licensee; or (3) any buyer to 
whom the market agency has extended credit. On or before the third day fol- 
lowing the sale of consigned livestock or live poultry (or the next banking busi- 
ness day after the third day if such third day is a non-banking business day), the 
market agency or licensee shall deposit in the custodial account an amount 
equal to all the proceeds receivable from the sale of consigned livestock or live 
poultry, whether or not such proceeds have been collected or received by the 
market agency or licensee. In lieu of the foregoing, any market agency or 
licensee may adopt, and thereafter continuously follow, a ‘net method’ for mak- 
ing deposits in its custodial account. Under the ‘net method’ the market agency 
or licensee shall, before the close of the next banking business day after live- 
stock or live poultry is sold, deposit an amount equivalent to the proceeds of the 
sale of consigned livestock or live poultry less marketing charges due the mar- 
ket agency or licensee.” 


FINDINGS OF FACT 


1. Respondents, Jerome G. Roseth and Duwayne E. Burton, doing 
business as Philip Livestock Auction, hereinafter referred to as the re- 
spondents, are partners, with their principal place of business located at 
Philip, South Dakota. Their mailing address is Philip Livestock Auction, 
Philip, South Dakota, 57567. 
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2. Respondents are, and at all times material herein, were: (1) en- 
gaged in the business of conducting and operating the Philip Livestock 
Auction, a stockyard posted and subject to the provisions of the Act; (2) 
engaged in the business of selling livestock in commerce on a commis- 
sion basis at the Philip Livestock Auction stockyard; and (3) registered 
with the Secretary of Agriculture as a “market agency” to sell livestock 

on a commission basis in commerce. 


3. Respondent Duwayne E. Burton also is, and at all times material 
herein, was (1) engaged in the business of buying livestock in commerce 
on a commission basis and buying and selling livestock in commerce for 
his own account; and (2) registered with the Secretary of Agriculture as 
a “market agency” to buy livestock on a commission basis in commerce 
and as a dealer to buy livestock in commerce. 


4. The complainant alleges that the respondents had deficiencies in 
their custodial account on three specific dates: (a) as of September 29, 
1978, the respondents are alleged to have had a deficiency in funds in 
their custodial account in the amount of $944,971.44; (b) as of October 
31, 1978, the respondents are alleged to have had a deficiency in funds 
in their custodial account in the amount of $977,784.70; and, (c) as of 
November 24, 1978, respondents are alleged to have had a deficiency in 
funds in their custodial account in the amount of $122,500.92. 


5. The complainant further alleges that the respondents who operate 
their custodial account on the “net method” failed to deposit in said ac- 
count, within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from the sale of consigned livestock. 


6. The term “net method” means that the market agency shall, before 
the close of the next banking business day after livestock is sold, deposit 
an amount equivalent to the total proceeds of the sale of consigned live- 
stock less marketing charges due to market agency. 


The respondents have recently changed from the “net method” to the 
“gross method.” 


7. The evidence shows that, as herein pertinent, the procedure en- 
gaged in by the respondents in making deposits to their custodial ac- 
count was not in accord with the requirements of section 201.42 (c). 


8. A custodial account which is not properly maintained in accordance 
with the Regulations endangers the faithful and prompt accounting 
therefor and endangers payment of the portions thereof due the owners 
of consignors of livestock. 


9. The respondents’ witness, Mrs. Roseth, who has been respondents’ 
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bookkeeper since 1975, and who was a housewife, and who has not had 
any bookkeeper training testified she was unfamiliar with the 
regulatory requirements and what was required by the “net method”. 


10. The evidence shows that, in addition to the deficiencies alleged in 
the complaint, the respondents’ Custodial Account for Shippers’ Pro- 
ceeds showed deficiencies in funds as follows: 


June 30, 1979 — $79,434.10 
July 31, 1979 — $152,356.17 
August 31, 1979 — $288.45. 


11. The respondents have a line of credit and an informal understand- 
ing with the First National Bank in Philip, South Dakota, to honor over- 
drafts and the bank has so honored overdrafts. 


12. The evidence discloses that none of the respondents’ checks has 
been returned for insufficient funds and that all of respondents’ consign- 
ors have been paid in full. 


13. Public announcements in the form of press, T.V. and radio re- 
leases have had detrimental effects on respondents’ business. 


14. Mr. Waara, Vice President of the First National Bank of Philip; 
Mr. Ekstrum, President of the First National Bank of Philip; Mr. 
Kennedy, a business and cattleman; Mr. Seagers, an insurance salesman; 
and Mr. West, the mayor of Philip, a community of approximately 1000 
people, all testified to the beneficial effects on the community of Re- 
spondents’ business and to the catastrophic and devastating effects 
which a suspension would have. 


CONCLUSIONS 


Respondents argue that the 72 hour deposit requirement is arbitrary 
and impossible to comply with and that the Packers and Stockyards Act 
does not require that a market agency must have unlimited funds to 
meet the deposit requirement of an amount equal to the proceeds re- 
ceivable, regardless of whether such proceeds have been collected or not 
and that the Act does not require a market agency to act as an uncondi- 
tional insurer of prompt payment on the part of the buyers. 


In essence, respondents challenge the validity of Regulation 201.42 on 
the basis that said regulation is beyond the scope of authority of the Sec- 
retary of Agriculture. That challenge must fail herein. The evidence does 
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not show, nor do I find any legal basis, to declare the regulation invalid 
and beyond the scope of the Secretary of Agriculture to promulgate. 


Respondents further argue that the deficiencies in their Custodial Ac- 
count for Shippers’ Proceeds did not constitute unfair and deceptive 
practices. They argue that they did not get paid promptly by purchasers 
from them. This argument also is not correct. In addition to endangering 
the consignors’ proceeds, the failure to properly maintain their Custodial 
Account for Shippers’ Proceeds allowed the respondents an unfair ad- 
vantage over those who do comply with the Regulations. 


It is concluded herein that the respondents failed to deposit in their 
Custodial Account for Shippers’ Proceeds, within the time prescribed by 
the regulations, an amount equal to the proceeds receivable from the 
sale of consigned livestock. 


It is further concluded that the aforementioned activities were “will- 
ful” violations of the Packers and Stockyards Act, as that term has been 
defined in the published Agriculture Decisions. Lufkin Livestock Ex- 
change, Inc. 27 A.D. 596 (1968). Moreover, the respondents were cau- 
tioned about deficiencies in their custodial account by letters dated Octo- 
ber 28, 1975 and December 2, 1976, Exhibits 2 and 3. 


Complainant entered objections to the receipt of respondents’ evidence 
concerning the effect a 21 day suspension would have on the Philip com- 
munity. Such evidence was admitted in the interests of fairness. The 
complainant adduced sanction testimony relating to why it was seeking 
a 21-day suspension. The respondents were given the opportunity to 
refute same. 


Any objections, motions, or requests which have not been ruled upon 
and which are contrary to this Decision and Order are hereby denied. 


The aforesaid Findings of Fact and Conclusions are based upon consid- 
eration of the entire record. 


The following order, which is in accord with published Agriculture 
Decisions will serve the public interest, provide for proper maintenance 
of the respondents’ Custodial Account for Shippers’ Proceeds, will serve 
as a deterrent to respondent and others, and will represent a fair disposi- 
tion of this matter. 


Upon consideration of all the evicence which has been presented in 
this proceeding, it is concluded that the respondents’ practices and 
methods of depositing an amount equal to the proceeds receivable from 
the sale of consigned livestock in its custodial account were of such na- 
ture that their “Custodial Account for Shippers’ Proceeds” was not only 
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deficient and evidenced shortages on the dates alleged in the complaint, 
but, in addition, continued to be in an imbalanced condition as late as 
August 31, 1979. Accordingly, the respondents should be suspended for 
14 days and for so long as their “Custodial Account for Shippers’ 
Proceeds” is not maintained in accordance with the applicable regula- 
tions. 


When respondents demonstrate that the deficit in their custodial ac- 
count has been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of the 14 
day period. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondents argue that their custodial account violations are not un- 
fair, unjustly discriminatory or deceptive practices which are prohibited 
by the Act, and that the custodial account regulation (9 CFR 201.42), as 
applied to their activities, is outside the scope of the enabling Act. How- 
ever, respondents extended credit to themselves and to their customers 
in substantial amounts for extended periods of time in violation of the 
regulation. It is well settled that such activities are in violation of the 


Act. See Bowman v. United States Department of Agriculture, 363 F.2d 
81, 85-86 (C.A. 5); Daniels v. United States, 242 F.2d 39, 41-42 (C.A. 7), 
certiorari denied, 354 U.S. 939; United States v. Donahue Bros., 59 F.2d 
1019 (C.A. 8); In re Farmville Livestock Market, 38 Agr Dec 973, 981- 
982, 984 (1979); In re Schuyler County Sales Co., 37 Agr Dec 152-154 
(1977); In re Smithfield Livestock Market, Inc., 36 Agr Dec 1546, 1557- 
1562 (1977); In re Sechrist Sales Company, 36 Agr Dec 665, 666-667, 
671-675 (1977); In re Harry C. Hardy, 33 Agr Dec 1383, 1398-1406 
(1974); In re James J. Miller, 33 Agr Dec 53, 59-62 (1974); In re Lufkin 
Livestock Exchange, Inc., 27 Agr Dec 596, 605-608 (1968); In re Bow- 
man and Reynolds, 23 Agr Dec 1065, 1068-1071 (1964); In re Shannon 
and Farrell,’7 Agr Dec 951, 967 (1948). 


Respondents cite Van Wyk v. Bergland, 570 F.2d 701, 704 (C.A. 8), 
for the proposition that “the requirement that a purchaser make timely 
payment fulfills the purpose of the Act.” But that statement was made 
with respect to violations involving failure to pay for livestock. The case 
did not involve custodial account violations at all. Neither the adminis- 
trative decision (In re Mid-States Livestock & Dale E. Van Wyk, 37 Agr 
Dec 547 (1977) ), nor the Court’s decision referred in any manner to a 
custodial account or cited the custodial account regulation. Hence the 
case is manifestly inapposite. 
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Similarly, respondents contend that they complied with the recent 
1976 amendment to the Act, which requires each market agency pur- 
chasing livestock, before the close of the next business day following the 
purchase of livestock and transfer of possession thereof, to deliver to the 
seller or his duly authorized representative the full amount of the pur- 
chase price (7 U.S.C. 228b; 90 Stat. 1250). But that provision relates 
only to packers, market agencies, or dealers “purchasing livestock.” The 
words “purchasing livestock” were omitted in respondent’s appeal brief, 
page 4. The omitted words show that the section has nothing to do with 
custodial accounts or with livestock sales on an agency basis 


Respondents argue that their violations were not willful, but there is 
no basis for that contention. See In re Harry S. Shatkin, 34 Agr Dec 296, 
298-314 (1975), for an extended discussion of the meaning of willful- 
ness. Moreover, since respondents received prior notice of their custodial 
account violations and an opportunity to achieve compliance with the 
Act, it is not essential in this proceeding to demonstrate willfulness. 5 
U.S.C. 558 (c). 


Respondent Burton argues that the suspension order should not apply 
to his business as a livestock dealer, but the Act authorizes the suspen- 
sion of a “registant” for a reasonable specified period. Mr. Burton is a 
registrant who is registered in two capacities—as a market agency and 
as a dealer. It has been the consistent practice under the Act to suspend 
a registrant in all capacities in which he is registered. See, e.g., In re 
W. I. Bowman, 23 Agr Dec 1074, 1089 affirmed sub nom. Bowman v. 
United States Department of Agriculture, 363 F.2d 81 (C.A. 5). How- 
ever, since complainant has no objection to an order which permits re- 
spondent Burton to engage in business as a dealer after the 14 day sus- 
pension order has been served, such a provision will be included in the 
order. 


In addition, the cease and desist order should contain the usual provi- 
sions to prevent evasion of the suspension order. See Jn re George Town- 
send, 34 Agr Dec 363, 365 (1975). 


The respondents are suspended as registrants under the Act for 
period of 14 days and thereafter until the deficit in their custodial ac- 
count has been eliminated; Provided, however, that after the 14 day sus- 
pension period has ended, the continuing suspension order until the defi- 
cit in the custodial account has been eliminated shall not apply to the re- 
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spondent Burton in his capacity as a dealer. When the respondents dem- 
onstrate that the deficit in their custodial account has been eliminated, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 14 day period. In addition, 
respondents, Jerome G. Roseth and Duwayne E. Burton, individuals, 
and as partners with each other or other persons, or through any corpo- 
rate or other device, in connection with their operations subject to the 
Act, shall cease and desist from: 


1. Failing to deposit in their “Custodial Account for Shippers’ Proceeds”, 
within the time prescribed by Section 201.42 (c) of the Regulations (9 CFR 
§ 201.42 (c)), an amount equal to the proceeds receivable from sale of con- 
signed livestock; and 


2. Failing to otherwise maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of the Regula- 
tions (9CFR§ 201.42). 


The provisions of this order shall become effective on the 15th day 
after service of this Order on respondents; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be (i) the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto, or (ii) upon a 
showing made by complainant that it is not likely that such an order will 
be entered by any court, the date subsequently fixed by the Judicial 
Officer (jursidiction is hereby retained by the Judicial Officer indefinite- 
ly for this limited purpose). 


(No. 19,591) 


In re RAILHEAD CATTLE CO., INC., a corporation, and CHARLES A. NEAL. 
P&S Docket No. 5701. Decided January 15, 1980. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a dealer there- 
under in failing to pay when due by the issuance of insufficient funds checks in pur- 
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ported payment for livestock. Respondents are ordered to cease and desist from said 
violation. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents have violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Railhead Cattle Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
in Trinidad, Colorado, with a mailing address at First National Bank 
Bldg., Room 210, Trinidad, Colorado 81082. 


2. The corporate respondent is now, and at all times material herein 
was, engaged in the business of a dealer buying and selling livestock in 
commerce for its own account and for the account of others. 


3. Charles A. Neal is an individual who is, and at all times material 
herein was, the president, sole stockholder and manager of the corporate 
respondent. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


The individual respondent, Charles A. Neal, the corporate respondent 
and its officers, directors, agents, employees, successors and assigns, di- 
rectly or through any corporate or other device shall cease and desist 
from: 


1. failing to pay when due the full purchase price of livestock pur- 
chased in commerce; 


2. issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; 


The provisions of this order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 





(No. 19,592) 


In re WADE HOLMAN and JACKSONVILLE LIVESTOCK COMMISSION, INC. 
P&S Docket No. 5615. Decided January 17, 1980. 


Consent order — Sanctions 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a dealer and mar- 
ket agency thereunder as set forth herein. Respondents are ordered to cease and de- 
sist from said violations. Further, respondents are assessed therefor civil penalties 
of $2,000.00 each, for a total of $4,000.00. 
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Thomas C. Heinz, for complainant. 
Charles G. Morton, Jr., Bullard, TX, for respondent Holman. 
John Robert Adamson, Jacksonville, TX, for respondent 
Jacksonville Livestock Commission, Inc. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 


Respondent Wade Holman admits the jurisdictional allegations in 
paragraph I (c) and (d) of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding as it per- 
tains to him, and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


Respondent Jacksonville Livestock Commission, Inc. admits the juris- 
dictional allegations in paragraph I (a) and (b) of the complaint and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding as it pertains to Jacksonville Livestock Commis- 
sion, Inc., and for such purpose only, to the entry of this decision. 


Inasmuch as the deficit in the corporate respondent’s custodial ac- 
count has been eliminated, complainant has agreed to the issuance of the 
following decision and order which does not suspend the corporate re- 
spondent’s registration. 


FINDINGS OF FACT 


1. Wade Holman, hereinafter also at times referred to as the individu- 
al respondent, is an individual whose address is 801 Fort Worth Street, 
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P.O. Box 3226, Jacksonville, Texas 75766. At all times material to the 
complaint in this matter the individual respondent was: 


(a) The sole shareholder of the corporate respondent; 
(b) President of the corporate respondent; 


(c) Manager of the stockyard operations of the corporate respond- 
ent; and 


(d) The person who formulated, directed and controlled the poli- 
cies, acts and practices of the corporate respondent, including the acts 
and practices alleged herein. 


2. The individual respondent is, and at all times material to the com- 
plaint in this matter was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock on a commission basis; 
and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce. 


3. Jacksonville Livestock Commission, Inc., hereinafter also at times 
referred to as the corporate respondent, is a corporation organized and 
existing under the laws of the State of Texas with its principal place of 
business located at Jacksonville, Texas. Its mailing address is 2121 East 
Rusk Street, Jacksonville, Texas 75766. 


4, The corporate respondent is, and at all times material to the com- 
plaint in this matter was: 


(a) Engaged in the business of conducting and operating the Jack- 
sonville Livestock Commission, Inc. stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce. 


5. The corporate respondent is now under new ownership and man- 
agement. 
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CONCLUSIONS 


The respondents have admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Respondent Wade Holman, individually, as a partner with any other 
person, or directly or indirectly through any corporate or other device, in 
connection with his operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 


1. Failing to deposit in any custodial account for shippers’ proceeds 
over which he has control, within the time prescribed by section 
201.42 (c) of the regulations (9 CFR 201.42 (c) ), an amount equal to the 
proceeds receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain in conformity with the provisions of 
section 201.42 of the regulations (9 CFR 201.42) any custodial account 
for shippers’ proceeds over which he has control; 


3. Making such use of shippers’ proceeds in his possession or control 
as will in any manner endanger or impair the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to the person 
or persons entitled thereto; 


4, Permitting a starter or any other person engaged in the actual con- 
duct of auction sales to purchase livestock out of consignment for any 
purpose for his own account; 


5. Employing or permitting any person engaged in buying livestock as 
a dealer or market agency at a stockyard which the individual respond- 
ent owns, manages or controls, or any employee of such person, to per- 
form any service or duty in connection with the furnishing of market 
agency services at such stockyard; 


6. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; and 


7. Issuing purchase invoices which fail to show the true and correct 
names of the buyers of consigned livestock. 


Respondent Wade Holman shall keep accounts, records and memo- 
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randa which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act, including: (a) a general ledger of 
accounts showing assets, liabilities, income, expenses, and net worth; 
(b)a cash book showing in detail all cash received and disbursed; 
(c)monthly reconciliations of his bank account(s); (d)a purchase and 
sales journal; (e) a livestock inventory; (f) all purchase invoices; (g) scale 
tickets; and (h) trucking records. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Wade Holman is assessed a civil penalty in the amount of 
$2,000 (Two Thousand dollars). The provisions of this Order shall be- 
come effective on the sixth day after service of this Order on the individ- 
ual respondent. 


Respondent Jacksonville Livestock Commission Co., Inc., its officers, 
directors, agents and employees, directly or through any corporate or 
other device, in connection with its operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 


1. Failing to deposit in its custodial account for shippers’ proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 


2. Failing to otherwise maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42); 


3. Making such use of shippers’ proceeds in its possession or control as 
will in any manner endanger or impair the faithful and prompt account- 
ing therefor and payment of the portions thereof due to the person or 
persons entitled thereto; 


4. Permitting its starter or any other person engaged in the actual 
conduct of auction sales to purchase livestock out of consignment for 
any purpose for his own account; 


5. Employing or permitting any person engaged in buying livestock at 
the stockyard as a dealer or market agency, or any employee of such per- 
son, to perform any service of duty in connection with the furnishing by 
corporate respondent of its services; 


6. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; and 


7. Issuing purchase invoices which fail to show the true and correct 
names of the buyers of consigned livestock. 
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Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency subject to the Act, including true and correct copies of all ac- 
counts of sale and purchase invoices. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Jacksonville Livestock Commission, Inc. is assessed a civil 
penalty in the amount of $2,000 (Two Thousand dollars). 


Copies of this decision shall be served upon the parties. 
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‘HARVEY KAISER, INC. v. RAYMOND BOLZAN, INC. PACA Docket No. 
2-4618; RAYMOND BOLZAN, INC v. HARVEY KAISER, INC. PACA 


Docket No. 2-4673. Decided January 8, 1980. 


Contract price — failue to pay — Setoff — failure to establish — Repara- 
tion awarded (Docket No. 2-—4618) 


Where respondent Bolzan failed to prove its setoff claim, respondent is liable to complain- 
ant Kaiser for the full amount of the contract prices totalling $11,119.00, for which 
reparation is awarded complainant against respondent with interest. 


Burden of proof — failure to meet — Contract — absence of — Dismissal 
— 1(Docket No. 2-—4673) 


Where complainant failed to prove a valid and binding contract existed between the parties 
as claimed, the complaint against respondent Kaiser is dismissed. 


Prevailing party — award of fees and expenses in connection with the oral 
hearing 


Respondent Kaiser, the prevailing party, filed for fees and expenses in connection with the 
oral hearing. Reparation therefor in the amount of $2,338.00 is awarded respondent 
against complainant Bolzan with interest. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in connection with PACA Docket No. 2-4618 in 
which Harvey Kaiser, Inc., seeks reparation against Raymond Bolzan, 
Inc., in connection with the sale and shipment to Raymond Bolzan Inc., 
of four truckloads of cabbage during November and December of 1976. 
Kaiser alleges that the entire purchase price for such cabbage amounting 
to $11,119 is due and owing to it from Bolzan. The only defense inter- 
posed by Bolzan to this claim is Bolzan’s complaint in PACA Docket No. 
2-4673, in which it seeks an award of reparation against Kaiser in the 
amount of $92,770.20 (later reduced to $90,700.20) in connection with a 
contract allegedly entered into by Bolzan as buyer, with Kaiser as seller, 
on November 8, 1976, calling for the future delivery to Bolzan of ap- 
proximately 17,600 50-pound sacks of Western New York State Cab- 
bage. Inasmuch as Bolzan’s only defense to Kaiser’s claim in docket 
2-4618 is its claim against Kaiser in docket 2-4673, the only substan- 
tive issues litigated between the respective parties were those issues 
raised in docket 2-4673, Raymond Bolzan, Inc. v. Harvey Kaizer, Inc. 
Consequently, references hereafter made to complaint will refer to Ray- 
mond Bolzan, Inc. and references made hereafter to respondent will re- 
fer to Harvey Kaiser, Inc. unless otherwise specified. 


Timely complaints and answers were filed in each proceeding and 
served upon the respective parties. A report of investigation was filed in 
docket 2-4618 on April 25, 1977, and in docket 2-4673 on April 19, 
1977. 


Since the amount of damages claimed in each proceeding exceeded 
$3,000, and oral hearing was requested, such proceedings were set down 
for oral hearing to begin on March 27, 1979, in Chicago, Illinois. At the 
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oral hearing it is stipulated between the parties that inasmuch as Bolzan 
admitted liability for the amount claimed by Kaiser in docket 2-4618, 
subject to the set off of the amount which Bolzan claimed to be due from 
Kaiser in docket 2-4673, the case of Bolzan v. Kaiser, PACA Docket 
2-4673, would be the only case litigated at the hearing. One witness 
testified on behalf of complainant and two witnesses testified on behalf 
of respondent. Both parties were represented by counsel. 


FINDINGS OF FACT 


1. Raymond Bolzan, Inc., complainant in docket PACA 2-4673 and 
respondent in PACA Docket 2-4618, is a corporation whose address is 
Hope Road, Great Meadows, New Jersey. At the time of the transactions 
involved in both proceeding Raymond Bolzan, Inc., was licensed under 
the Act. 


2. Harvey Kaiser, Inc., respondent in PACA Docket 2-4673 and com- 
plainant in PACA Docket 2-4618, is a corporation whose address is 
2840 South Ashland Avenue, Chicago, Illinois. At the time of the trans- 
actions involved in both proceedings Harvey Kaiser, Inc., was licensed 
under the Act. 


3. On or about November 19, 1976, Kaiser sold and shipped to Bolzan 
800 bags of large green cabbage at $3 per bag, f.o.b., or a total price of 
$2,400. 


4. On or about December 2, 1976, Kaiser sold and shipped to Bolzan 
650 crates of cabbage at $6.10 per crate, delivered, or a total price of 
$3,965. 


5. On or about December 3, 1976, Kaiser sold and shipped to Bolzan 
540 sacks of large green cabbage at $3.50 per sack, f.0.b., or a total price 
of $1,782. 


6. On or about December 10, 1976, Kaiser sold and shipped to Bolzan 
743 crates of green cabbage at $4 per crate, f.o.b., or a total price of 
$2,972. 


7. Bolzan accepted the cabbage referred to in findings of fact 3 
through 6 and has admitted liability to Kaiser for such cabbage in the 
amount of $11,119. 


8. During the latter part of October, 1976, the parties agreed orally, 
subject to the subsequent execution of a written agreement, to the pur- 
chase by Bolzan and sale by Kaiser of approximately 17,600 50-pound 
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sacks of Western New York State grown cabbage, 85% U.S. No. 1, at 
$2.90, f.o.b., per sack, Ransomville, New York; with weekly shipments 
of 800 sacks commencing on Friday, December 3, 1976, and extending 
through April 30, 1977. It was comtemplated that the cabbage would 
come from the farm of Howard Baker, Ransomville, New York. 


9. On November 8, 1976, respondent signed a written document 
embodying the substance of the oral agreement between respondent and 
complainant and mailed such document to complainant. On the same 
day respondent signed and mailed a similar document to Howard Baker 
reciting the sale at a lesser price of the same amount of cabbage by Baker 
to respondent. 


10. On or about November 10, 1976, Howard Baker called respondent 
and informed Mr. Kaiser that he would not supply cabbage to respond- 
ent because heavy rains had affected the keeping quality of the cabbage. 


11. On November 11, 1976, at 2:56 p.m. E.S.T., Kaiser sent Bolzan 
the following telegram: 


“RAYMOND, 

MY SUPPLIER JUST INFORMED ME TODAY HIS CABBAGE CROP NOT 
HARVESTED. SERIOUS WEATHER PROBLEMS. PLEASE CONSIDER MY 
NAME AS WITHDRAWN FROM CONTRACT SENT TO YOU UNTIL FUR- 
THER NOTICE. WILL BE IN CONTACT WITH YOU FRIDAY OR SATUR- 
DAY MANY THANKS 

HARVEY KAISER, INC.” 


12. A formal complaint was filed in PACA Docket 2-4618 on April 
11, 1977, which was within nine months after the causes of action there- 
in accrued. A formal complaint was filed in PACA Docket 2-4673 on 
February 22, 1977, which was within nine months after the causes of ac- 
tion therein accrued. 


CONCLUSIONS 


The crucial factual issue in dispute between the parties is 9* to 
whether a valid and binding contract ever was made. Respondent main- 
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tained that in previous years the parties had entered into similar con- 
tracts for the future delivery of cabbage. The record reflects that the 
parties contemplated that the cabbage would be secured from a farmer 
by the name of Baker and that Bolzan had informed Kaiser that he did 
not need Kaiser to purchase New York State cabbage unless Kaiser was 
going to supply him with Baker’s cabbage. Respondent maintains that in 
previous years oral negotiations would take place between the parties 
subject to the execution of a written agreement between Baker and re- 
spondent and then between respondent and complainant. Respondent 
would prepare the written agreement and send it unsigned to Baker for 
his approval and execution. After the executed contract had been re- 
turned to respondent by Baker a written contract would be sent by re- 
spondent to Bolzan, again unsigned by respondent. After Bolzan 
executed the agreement the document was returned to respondent for 
signature and executed copies were distributed to all of the parties. Re- 
spondent states, however, that in the fall of 1976 respondent underwent 
eye surgery and the agreement between the three parties was not firmed 
up until late in the season. Respondent stated that because of the late- 
ness of the season he signed the contract to Baker and also the contract 
to Bolzan and sent them in the mail on the same day, November 8, 1976. 
On or about November 10, respondent stated that he received a phone 
call from Baker in which Baker refused to sign the contract. Respondent 
states that he tried to contact to Bolzan by telephone but was unsuccess- 
ful and subsequently wired Bolzan that his signature was withdrawn 
from the contract. 


Complainant presented a quite different picture of the way in which 
the contract came to be executed. Complainant Bolzan stated at the 
hearing that he received two copies of the written contract on about Oc- 
tober 20, which were undated and unsigned. He stated that he signed 
both of them and mailed them back without inserting any date. Mr. 
Bolyan was cross-examined in regard to his version of how the purported 
contract was signed: 


Q Calling your attention again to the month of October 1976, I believe it was 
your testimony earlier today that you received Complainant’s Exhibit No. 1 [the 
purported contract in issue], both the original and the copy that you are now 
looking at, through the mail from Mr. Kaiser unsigned and undated. Is that cor- 


rect? 
A Right. 


Q I would call your attention to the fact on page two of the Exhibit 
1—Complainant’s Exhibit 1—while the letter “8” is handwritten—or, at least 
written in ink—the word “November” is typed. Is that a correct statement? 
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A Yes. 


Q Now, it is your statement that you actually received Complainant’s Exhibit 
1, both the original and copy, during the month of October, 1976? 


A Yes, it came in October. 
Q_ Did it bear Mr. Kaiser’s signature at that time? 
A Nosir. 


Q When did you send Complainant’s Exhibit No. 1, the original and copy, back 


to Mr. Kaiser to your recollection? 

A Assoon as I could, as soon as I received it. 

Q When was that, sir? 

A About the middle of the month. 

Q The middle of October. Then what happened to your recollection? 


A Well, I didn’t hear any more. Then I asked Mr. Kaiser, I said, “Sign that con- 
tract,” I said, “Send my copy back.” Then he did. 


Q Had you noticed at that time that the typewritten word “November” was on 


the document? 


A No. I didn’t even know if that “November” was there before or not. I know 
that this wasn’t signed. I don’t know about this date. I don’t think it was there. 


This I know wasn’t signed. 


Q When you said “this date wasn’t there,” you are pointing to the figure “8”, is 


that correct? 

A Yes. 

Q Do you know whether or not November was there or not? 
A Yes, November was there. 

Q_ This was before Mr. Kaiser had signed it, right? 


A Right. 


The date line appears on the document as follows: “Dated this day 
of November, 1976”, and is in the same type face as the remainder of the 
document. It appears immediately after the last paragraph and imme- 
diately above the type written names of the buyer and seller which have 
signature lines underneath. It would appear to be somewhat unusual and 
awkward for respondent to have inserted such date line after the alleged 
signing by complainant. However complainant’s testimony is to some- 
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thing more improbable than this; namely that the document which he re- 
ceived on or about october 20 (and returned “the middle of the month”) 
already had the date line reading “November”, without the handwritten 
blank filled in, when complainant received such document. On the basis 
of all of the relevant evidence we accept respondent’s version of the mail- 
ing and signing sequence relative to the document. 


This brings us to the question whether complainant had signed the 
document prior to receiving respondent’s telegram revoking the signa- 
ture of Kaiser. Complainant as the party seeking enforcement of the 
purported contract had the burden of proving that the document was 
signed prior to respondent’s withdrawal of its signature. However, since 
complainant was occupied with attempted proof that the document was 
signed in October, complainant failed to meet its burden in this regard. 


Mr. Bolzan’s own testimony was that the oral agreement was subject 
to the execution of a written agreement to confirm the oral agreement, 
and complainant has failed to prove that a binding agreement was duly 
executed. Accordingly the complaint of Raymond Bolzan, Inc. should be 
dismissed. 


Respondent is the prevailing party in Docket 2-4673 and should there- 
fore be awarded reasonable fees and expenses incurred in connection 
with the oral hearing. Respondent filed a claim or fees and expenses in 
the total amount of $2,338, which we find to be reasonable and to have 
been incurred in connection with the oral hearing. Reparation should be 
awarded to respondent against complainant in such amount. 


In connection with Harvey Kaiser, Inc. v. Raymond Bolzan, Inc., 
PACA Docket No. 2-4618, Raymond Bolzan, Inc., respondent in that 
case, has admitted owing to complainant Kaiser the sum claimed or 
$11,119. We find that respondent Raymond Bolzan, Inc.’s failure to pay 
Harvey Kaiser, Inc. such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant Kaiser with in- 
terest. 


PACA Docket No. 2-4673 


The complaint of Raymond Bolzan, Inc. is dismissed. 


Within 30 days from the date of this order, complainant Raymond 
Bolzan, Inc. shall pay to respondent Harvey Kaiser, Inc., as reparation 
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for fees and expenses incurred in connection with the oral hearing, 
$2,338.00, with interest thereon at the rate of eight percent per annum 
from the date of this order until paid. 


PACA Docket No. 2-4618 


Within 30 days from the date of this order, respondent Raymond Bol- 
zan, Inc., shall pay to complainant Harvey Kaiser, Inc., as reparation, 
$11,119, with interest thereon at the rate of eight percent per annum 
from December 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19, 594) 


PETER CAPPARELLI and ROBIN L. STONE, d/b/a CAPPARELLI FARMS, v. 
CECILE M. ORLOWSKI. PACA Docket No. 2-5450. Decided January 
14, 1980. 


Dismissal of petition to reconsider 


Edward M. Silverstein, Presiding Officer, 
Complainant pro se, 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued against both respondents on November 29, 1979. In response 
thereto, respondents, in a timely fashion, filed, in essence, a Petition to 
Reconsider pursuant to section 47.24 (a) of the Rules of Practice (7 CFR 
47.24 (a) ). While the Petition presents many theories on why the re- 
spondents should succeed on the merits, respondents present no new rea- 
sons why they were unable to answer the complaint in a timely fashion. 
The Petition, thus, fails to raise any issues that were not considered in 
our November 29, 1979 order and, accordingly, is denied. 





ELLSWORTH v. FADAL 
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(No. 19,595) 


ELMER F.. ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, d/b/a 
FADAL FRESH FRUIT & PRODUCE Co. PACA Docket No. RD-79-75. 
Decided January 14, 1980. 


Order reopening after default 


Edward M. Silverstein, Presiding Officer. 
Fred J. Hahn, Idaho Falls, ID, for complainant. 
Lanette Joubert, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued against respondent on October 24, 1979. On November 23, 
1979, in a timely fashion the respondent filed a petition to set aside the 
default order pursuant to section 47.25 (e) of the Rules of Practice (7 
CFR 47.25 (e) ). The petition was served upon complainant who failed to 
offer any views on reopening. 


The record has been carefully considered as her complainant’s failure 
to offer any objection and it is concluded that the motion to reopen was 
filed within a reasonable time and that good reason has been shown why 
the relief requested in the motion should be granted. Mendelsohn-Zeller 
Co. v. United Fruit Distributors, 16 Agric. Dec. 790 (1957). Accordingly, 
respondent’s default in the filing of an answer is set aside and respond- 
ent is granted 10 days from receipt of this order within which to file an 
answer. 





(No. 19,596) 


JAMES MACCHIAROLI FRUIT CO. v. BEN GATZ Co. PACA Docket No. 
2-4871. Decided January 17, 1980. 


Order of Dismissal 


Decided by Daniel Marcus, General Counsel. 
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In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on March 21, 1979, awarding reparation to complainant against re- 
spondent in the amount of $20,427.82. This order was stayed on April 
20, 1979, upon respondent’s filing of a petition to rehear, reargue and re- 
consider the March 21 order. Respondent’s petition was ruled on by 
means of an order issued on November 8, 1979, which provided, among 
other things, that the stay of the March 21, 1979, reparation order was 
continued pending the issuance of a further order in this proceeding. 


On January 7, 1980, the Department received a letter from complain- 
ant’s attorney dated January 3, 1980, which states that the parties have 
entered into a settlement and that it is, therefore, requested that the 
complaint be withdrawn. Enclosed with the letter is a document of set- 
tlement signed by complainant and respondent. Accordingly, the April 
20, 1979, stay order is withdrawn and the complaint is hereby dis- 
missed. 


Copies of this order shall be served upon the parties. 





(No. 19,597) 


A. W. (STEVE) FABRIZIO & SON, INC. v. FORT LAUDERDALE PRODUCE, INC. 
PACA Docket No. 2-5359. Decided January 18, 1980. 


Rejection — ineffective — Express warranty — absence of — Contract 
terms — delivered sale — Merchantability — failure to prove breach of 
warranty of — Reparation awarded 


While respondent accepted the produce in issue and failed to prove a breach of contract by 
complainant, respondent is liable to complainant for the purchase price, $1,549.50, 
less the amount already paid thereon by respondent. The amount now due and 
owing is $647.50, for which reparation is awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 





A. W. FABRIZIO & SON v. FT. LAUDERDALE PRODUCE 
Cite as 39 A. D.60 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $647.50 in connection with the sale of a mixed load of 
fresh vegetables shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the complaint was served 
upon respondent, who filed an answer thereto, denying liability to com- 
plainant. 


Since the amovnt claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. W. (Steve) Fabrizio & Son Inc., is a corporation 
whose address is 119 N. Main Rd., Newfield, New Jersey. 


2. Respondent, Fort Lauderdale Produce Inc., is a corporation whose 
address is 1090 North East 43rd Street, Fort Lauderdale, Florida. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about July 20, 1978, complainant, by oral contract, sold to 
respondent a mixed truckload of fresh vegetables for $1,549.50, de- 
livered, including 10 packages of Boston lettuce at $5.50 per package, 10 
packages of escarole at $6.25 per package, 40 packages of endive at 
$6.25 per package, and 80 packages of romaine at $5.25 per package. It 
was agreed that the shipment would arrive at respondent’s place of busi- 
ness on July 22, 1978. 


4. The truckload was shipped on July 20, 1978, from Vineland, New 
Jersey, and arrived at respondent’s place of business on July 22, 1978. 
Upon arrival, respondent accepted part of the truckload, and attempted 
to reject the rest, consisting of the boston lettuce, escarole, endive, and 
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romaine. Respondent did not secure a federal or state inspection of the 
produce. 


5. Respondent subsequently turned back to the trucker the 140 pack- 
ages of boston lettuce, escarole, endive and romaine, and such produce 
was eventually sold to Chris Erneston and Sons, Inc., West Palm Beach, 
Florida (hereinafter “Erneston”), on July 24, 1978, for $1.00 per pack- 
age, or $140.00. This was later remitted to complainant. 


6. Complainant has thus far received payment for the truckload at is- 
sue in the amount of $762.00 from respondent and $140.00 from Ernes- 
ton, leaving $647.50 which complainant claims is currently due and 
owing from respondent. 


7. A formal complaint was filed on February 1, 1979, which was with- 
in nine months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent admits accepting a portion of the truckload, and it is un- 
disputed that respondent has paid complainant for such portion in the 
amount of $762.00. However, respondent claims that the boston lettuce, 
escarole, endive, and romaine were in poor condition upon arrival on 
July 22, 1978, and were, therefore, rightfully rejected and turned back 
to the trucker. Respondent contends that it attempted to inform com- 
plainant of its rejection on July 22, 1978, but its telephone calls were un- 
answered. Respondent states that it was unable to obtain a federal or 
state inspection when the truckload arrived, as the date in question, 
July 22, 1978, was a Saturday. 


The initial issue to be decided is whether respondent accepted the bos- 
ton lettuce, escarole, endive, and romaine. There is much emphasis 
placed by both parties on whether or not respondent gave adequate 
notice of rejection to complainant. However, this aspect of respondent’s 
attempted rejection need not be delved into, as we hold that respondent, 
by admittedly accepting part of the truckload, accepted the entire truck- 
load. We base this conclusion on our characterization of the entire truck- 
load as a single commercial unit. 


Section 2-601 of the U.C.C., which was in effect in both New Jersey 
and Florida at the time of this transaction, provides, in relevant part, 
that “. . . if the goods or tender of delivery fail in any respect to conform 
to the contract, the buyer may (a) reject the whole; or (b) accept the 
whole; or (c) accept any commercial unit or units and reject the rest.” 
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Section 2-105(6) of the U.C.C. defines the term “commercial unit” as fol- 
lows: 


“commercial unit” means such a unit of goods as by commercial usage is a single 
whole for purposes of sale and division of which materially impairs its charac- 
ter or value on the market or in use. A commercial unit may be a single article 
(as a machine) or set of articles (as a suite of furniture or an assortment of sizes) 
or a quantity (as a bale, gross or carload) or any other unit treated in usage or in 
the relevant market as a single whole. 


When the above-quoted definition is applied to the instant situation, 
where a truckload is composed of many lots of different perishable agri- 
cultural commodities, it is apparent that the entire truckload must be 
considered a commercial unit. First, as far as the perishable agricultural 
commodities industry is concerned, a truckload of mixed produce, rather 
than each individual lot contained in such truckload, is generally viewed 
as “a single whole for purposes of sale”, due to the excessive burden 
which the opposite view would place on the seller. This stems from the 
fact that when a truckload composed of perishable agricultural commod- 
ities is rejected by the buyer, the seller is essentially at the buyer’s mercy 
if such seller is located a great distance from the buyer’s place of busi- 
ness with a corresponding lack of control over the produce. Under these 
circumstances, if the buyer does not promptly resell such produce on the 
seller’s behalf, the produce will soon be worthless due to its perishable 
nature. If the buyer’s right of rejection extended to the individual perish- 
able agricultural commodities contained in a mixed truckload, thus 
treating them as separate commercial units, the seller’s burden would be 
much greater. Second, when a particular perishable agricultural com- 
modity from a mixed truckload is rejected, its value becomes “materially 
impaired”, as there usually is little market for such a small amount of 
produce. 


Under section 2-606 of the U.C.C. it is provided that “[a]eceptance of a 
part of any commercial unit is acceptance of that entire unit.” As we 
have held that the whole truckload herein was one commercial unit, it 
follows that respondent accepted the truckload in its entirety once it ac- 
cepted a portion of it. 


Having accepted the truckload, respondent became liable for the con- 
tract price less damages resulting from any breach of warranty by com- 
plainant. Respondent must prove the breach and damages by a prepon- 
derance of the evidence. Harry Wolf v. Mendelson-Zeller Co., Inc., 34 
A.D. 690 (1975). 
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Respondent does not claim that there was any express warranty given 
with respect to the subject produce, nor does the record contain any evi- 
dence of such a warranty. Since the sale was made on a delivered basis, 
the only implied warranty that might be applicable is the warranty of 
merchantability, which is a warranty given by the seller that, at the time 
of delivery, the goods will be of merchantable quantity. Marion B. Odom 
v. Thomas Gangemi Jr., Inc. 23 A.D. 11388 (1964). See also U.C.C. 
2-314. The term “merchantable quality” refers to articles of fair average 
quality and includes condition when used in connection with articles 
subject to deterioration such as fruits and vegetables. Marion B. Odem v. 
Thomas Gangemi Jr., Inc. , supra. 


A federal or state inspection was not taken of the boston lettuce, 
escarole, endive, and romaine in order to determine their condition upon 
arrival, since, according to respondent, such inspection was impossible 
to obtain on a Saturday, the day such produce arrived at respondent’s 
place of business. Thus, the only evidence available for our consideration 
concerning the condition of the produce upon arrival is respondent’s as- 
sertion, acknowledged by complainant as true, that such produce was 
sold to Erneston for $1.00 per package, or $140.00 for the 140 total 
packages, which amount has been remitted to complainant. However, we 
cannot conclude from the price brought on resale that the produce was 
abnormally deteriorated upon arrival, in breach of warranty, as many 
factors other than quality, such as fluctuations in the market, may be re- 
sponsible for the resale price. E. L. Morro Food Distributors Inc., v. 
Monte Stulberg, 15 A.D. 708 (1956). Therefore, respondent has failed to 
meet its burden of proving that complainant was in breach of warranty. 


Respondent is, thus, liable to complainant for the contract price, 
$1,549.50, less $762.00 plus $140.00, or $902.00, the amount already 
remitted to complainant, for a difference of $647.50. Respondent’s fail- 
ure to pay the $647.50 to complainant is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $647.50, with interest thereon at the rate of 
8 percent per annum from September 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,598) 


SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER CO., INC. or 
H. M. SHIELD, INC. PACA Docket No. 2-4047. Decided January 18, 
1980. 


Purchaser — actual — Rejection — ineffective — Suitable shipping condi- 
tion warranty — breach of — Damages — measure of — Dismissal 


Where respondent Shields accepted the produce in issue, it is liable to complainant for the 
contract prices, less damages resulting from complainant’s breach, and less the 
amount already paid complainant by respondent. The amount found due on the con- 
tract prices was $1,865.75. However, respondent has paid complainant $1,995.00 
and is absolved of further liability. The complaint therefore is dismissed against 
both respondents. 


George S. Whitten, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of 
reparation against respondent Larry Ober Co., Inc. in the amount of 
$414.25 in connection with a transaction in interstate commerce involv- 
ing a quantity of mixed vegetables. Complainant has pleaded, in the 
alternative, that if respondent Larry Ober Co., Inc. is found to be not 
liable to complainant in this transaction, reparation be awarded to it 
against respondent H. M. Shield, Inc. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Each respondent filed an answer 
thereto, in effect denying liability to complainant. 
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Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant was given the opportunity to file an opening statement but did 
not do so. Each respondent also was given the opportunity to file an an- 
swering statement, but neither did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a corpora- 
tion whose address is P.O. Box 594, Salinas, California. 


2. Respondent, Larry Ober Co., Inc., is a corporation whose address is 
P.O. Box 247, Delano, California. Respondent, H. M. Shield, Inc., is a 
corporation whose address is State Farmers Market, Room B-4, Pom- 
pano Beach, Florida. At the time of the transaction involved herein, re- 
spondents were licensed under the Act. 


3. On June 11, 1975, in the course of interstate commerce, com- 
plainant sold to respondent H. M. Shield, Inc. (hereinafter referred to as 
Shield), a quantity of mixed vegetables at an agreed contract price of 
$2,409.25, f.o.b. loading points in the State of California. 


4. The contract of sale was negotiated by a broker, respondent Larry 
Ober Co., Inc. (hereinafter referred to as the broker), who issued a 
Broker’s Memorandum of Purchase and Sale in connection with the 
transaction under date of June 13, 1975. The memorandum, among 
other things, showed complainant as seller of the goods involved herein, 
with Shield as the buyer and with the invoice to be sent to the broker. 


5. Between the dates of June 11, 1975, and June 13, 1975, the several 
lots of vegetables involved herein were collected from various growers in 
California and loaded aboard a truck, license No. 9L 1187 (Fla.), for 
transport to Shield at Pompano Beach, Florida. Among the collections 
thus made and included in the load were 115 cartons of green cabbage, 
which were federally inspected at loading point in Salinas, California at 
2:15 p.m. on June 11, 1975, and certified as U.S. No. 1 grade, with no 
decay, at that time, 4 cartons of broccoli, and 10 cartons of romaine. 


6. The truck shipment arrived in Pompano Beach, Florida no later 
than June 17, 1975, where a federal inspection, for condition only, was 
made of the contents at 1:20 p.m. on that date. The results of that in- 
spection, in relevant part, are as follows: 
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Temperature of product: Green Cabbage: 46°F., 70°., and 54°F. Bunched 
Broccoli: 68°F.and 70°F. Romaine: 68°F., 70°F., and 66°F. 

Condition: Green Cabbage: From 9 to 96% average 54% damage by turning 
yellow to yellow to tan to dark brown discoloration. Average 2% decay .. . 
Bunched Broccoli: In all samples all bunches with bud clusters turning yellow 
to reddish yellow discoloration and flowering. No decay. Romaine: Average 
3% damaged by discoloration following brusing. Decay from 18 to 21 heads per 
carton, average 79%, Bacterial Soft Rot in various stages of development. 


7. Shield accepted the vegetables included in the load, although it at- 
tempted to reject the 115 cartons of green cabbage, the 4 cartons of broc- 
coli, and the 10 cartons of romaine, notifying complianant of the at- 
tempted rejection through the broker by telegram at 3:03 p.m. on June 
17, 1975. 


8. Shield has paid complainant $1,995 in connection with this trans- 
action. 


9. The formal complaint was filed on December 17, 1975, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the vegetables in- 
volved herein were “sold to the respondent Larry Ober Co., Inc. for deliv- 
ery to H. M. Shield, Inc.” Respondent Ober denies that it was the pur- 
chaser of the goods, and points to the memorandum of sale which it is- 
sued on June 16, 1975, showing Shield as the purchaser, and Ober as the 
broker who was to be invoiced (Finding of Fact No. 4). This memoran- 
dum was obviously received by complainant, for complainant includes a 
copy of the memorandum as Exhibit No. 6 to the formal complaint. How- 
ever, it does not appear that complaint ever made any objections to Ober 
concerning the contents of the memorandum. While it is true that com- 
plainant invoiced Ober for the goods, this was consistent with the 
memorandum of sale, which provided that Ober should be invoiced. In 
considering this and other evidence of record, we are of the opinion that 
the vegetables involved herein were sold by complainant to Shield, with 
Larry Ober Co., Inc. acting as broker in the transaction, and it is so con- 
cluded. As complainant has not alleged that Larry Ober Co., Inc. vio- 
lated any of its broker’s duties, the complaint against it must be dis- 
missed. 


Complainant acknowledges Shield’s rejection of the green cabbage, 
broccoli, and romaine, but questions whether such rejection was effec- 
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tive since Shield accepted the other vegetables in the load. In short, com- 


plainant contends that “... [A] party is not entitled to accept part of a 
shipment and reject part.” 


The Uniform Commercial Code, section 2-601, which was in effect in 
both California and Florida at the time of this transaction, provides in 
relevant part that; 


... if the goods or tender of delivery fail in any respect to conform to the con- 
tract, the buyer may 


(a) reject the whole; or 
(b) accept the whole; or 


(c) accept any commercial unit or units and reject the rest. 


Section 2-105 (6) of the UCC provides that: 


“commercial unit” means such a unit of goods as by commercial usage is a single 
whole for purposes of sale and division of which materially impairs its charac- 
ter or value on the market or in use. A commercial unit may be a single article 
(as a machine) or a set of articles (as a suite of furniture or an assortment of 
sizes) or a quantity (as a bale, gross or carload) or any other unit treated in use 
or in the relevant market as a single whole. 


It is obvious that under this definition, in order for a unit of goods to 
be a “commercial unit” such as would be qualified for a partial rejection 
as allowed by UCC section 2-601, the unit of goods must meet both of 
two requirements. The first requirement is that the unit of goods must 
by commercial usage be a single whole for purposes of sale. We take the 
term commercial usage to refer to the normal practices and expectations 
prevailing between the parties to a contract and others in similar situa- 
tions within the same market relative to a given type of transaction. It is 
recognized that within the same market with which we are concerned in 
this case the common commercial unit is often either a carlot or trucklot 
of a specific commodity. However, here, the parties were dealing in less 
than trucklot quantities, and in fact were dealing with several lots of dif- 
ferent perishable agricultural commodities. Thus, the question that is 
raised is the treatment of a mixed load of vegetables in the perishable 
agricultural commodities industry; i.e., does the industry consider each 
lot of distinct vegetables to be a commercial unit, or does it consider the 
entire shipment to constitute a commercial unit. 


Because of the extreme perishability of agricultural commodities, the 
viability of severing one commodity in a shipment from others and treat- 
ing it as a separate commercial unit from those others, is very doubtful. 
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The seller is frequently many miles from the buyer’s place of business, 
which is the point at which rejection of a commodity occurs. Such seller 
lacks the ability to control what happens to his goods if they are re- 
jected, and particularly so when a portion is accepted while another por- 
tion is not. Thus, there has arisen in the industry the practice, after re- 
jection, of having the buyer dispose of goods for the account of the seller. 
However, such practice has never been construed to permit a buyer to ac- 
cept what he wants out of a shipment of one commodity, and to handle 
the rest for the account of the seller. We find on balance that the prac- 
tice of the industry is the same whether the trucklot (or carload) contains 
a single commodity or several commodities. The industry traditionally 
treats the entire trucklot as a commercial unit, with receivers accepting 
or rejecting such unit, and seeking damages for goods which do not meet 
contract specifications. 


We find that the second requirement set forth in UCC 2-105 (6) also 
dictates that a truckload of mixed vegetables be treated as a single com- 
mercial unit. Section 2-105 (6) states that if division of commodities 
would materially impair their value on the market, the entire shipment 
must be considered a commercial unit. While with respect to individual 
shipments the acceptance of such commodities and the rejection of 
others might not always impair the value of the rejected goods, the value 
most often would be impaired because of the difficulty of disposing of 
small quantities of perishable agricultural commodities which have al- 
ready been determined to be inferior by the original buyer. 


For the above reasons, we conclude that whenever there is a shipment 
of several perishable agricultural commodities, the entire truckload (or 
carload) is the commercial unit. A buyer may not accept some commodi- 
ties and reject others. Rather, its appropriate course of action if it ac- 
cepts some goods, is to accept the entire shipment, and seek damages for 
breach of warranty on the inferior goods. * 


1 Partial acceptance and rejection under these circumstances is currently not permitted in 
accordance with a recent amendment to the Department’s regulations (44 Fed. Reg. 50576 
(August 29, 1979, eff. date October 1, 1979) ), providing at section 46.43 (ii) thereof (7 
CFR 46.43 (ii) ) the following definition of a commercial unit: 


“Commercial Unit” means a single shipment of one or more perishable agricul- 
tural commodities tendered for delivery on a single contract, such commercial 
unit must be accepted or rejected in its entirety. Acceptance of a commercial 
unit does not modify the parties’ existing contractual rights and responsibil- 
ities. 


However, this provision has no bearing on the present case, as the cause of action involved 
herein accrued prior to its issuance. 
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Since we have determined that Shield’s attempted rejection of the 115 
cartons of cabbage, 4 cartons of broccoli, and 10 cartons of romaine was 
ineffective as an attempt to reject part of a commercial unit, we must as- 
sume that those commodities were accepted, along with the rest of the 
truckload. This is in accord with section 2-606 of the UCC, which states 
“(1) Acceptance of goods occurs when the buyer .. . (b) fails to make an 
effective rejection ...” That section states further that “(2) Acceptance 
of a part of any commercial unit is acceptance of that entire unit.” 


Shield, having accepted the truckload, became liable for the entire con- 
tract price, less damages resulting from any breach of warranty by com- 
plainant. The burden is on Shield to prove the breach and resulting dam- 
ages by a preponderance of the evidence. Harry Wolf v. Mendelson-Zel- 
ler Co., Inc., 34 A.D. 690 (1975). A warranty was given in this case by 
complainant, to the effect that the produce in this F.0O.B. sale was in 
suitable shipping condition when placed with the agency of transporta- 
tion at shipping point. (See section 46.43 (i) of the Departments’ regula- 
tions, 7 CFR 46.43 (i) ). Suitable shipping condition means that the com- 
modity, at time of billing, is in a condition which if the shipment is han- 
dled under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination (7 CFR 
46.43 (j) ). 


Complainant questions whether the warranty of suitable shipping con- 
dition is available as a defense to respondent in connection with this 
load. Specifically, complainant claims that transportation service and 
conditions were abnormal in that — among other things — the intransit 
temperatures in the truck were abnormal. 


The bill of lading (Exhibit No. 4, Formal Complaint) shows that the 
carrier was instructed to maintain temperatures ranging from 34°F. to 
36°F. in the truck while transporting the goods involved herein. This is 
not far from the optimum termperatures of 32°F. recommended by the 
Department for transporting cabbage, broccoli, and romaine. See “Pro- 
tecting Perishable Foods During Transport By Motortruck”, Agriculture 
Handbook No. 105 (1970). The tape from the Ryan Recorder which was 
placed in the truck at the last pick-up point, Cochella, California, on 
June 13, 1975, shows that the temperature in the truck from that date 
until arrival in Pompano Beach on June 17, 1975, was fairly constant at 
37°F. to 38°F. Complainant disputes the probative value of this tape, 
however, on the ground that no temperatures are shown for June 11 and 
12. We think that the broker’s letter to the Department (Exhibit No. 5, 
Report of Investigation) is responsive to this question, stating in rele- 
vant part: 
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Complainant’s contention that the trouble with the disputed items was caused 
by high transit temperatures is not valid in view of the constant temperature 
maintained as soon as the recording device was placed in the load, as well as the 
fact that there was no trouble with the highly perishable cherries, which was 
the second pick-up on the load. ? 


In reviewing all the evidence before us, we are of the opinion that the 
goods involved herein were handled under normal transportation service 
and conditions. We conclude, therefore, that the warranty of suitable 
shipping condition is applicable to this transaction. We also conclude, 
from the results obtained on the Federal inspection of the goods at Pom- 
pano Beach, Florida on June 17, 1975, that the green cabbage, the broc- 
coli, and the romaine which were contained in this shipment were abnor- 
mally deteriorated on arrival at contract destination, in breach of the 
warranty of suitable shipping condition. Shield’s damages resulting 
from such breach are the difference at the time and place of acceptance 
between the actual value of the produce accepted, and its value if it has 
been as warranted. Freshpict Foods, Inc. v. Charles P. Sweeny Co. 30 
A.D. 403 (1971). 


According to Shield, the green cabbage, broccoli, and romaine were 
totally without value at the time and place of acceptance, June 17, 1975, 
at Pompano Beach, Florida, as they were in such poor condition that 
they had to be dumped. Although Shield has not submitted dump certifi- 
cates to substantiate its claim of dumping, the absence of value of the 
produce is adequately attested to by the results of the June 17, 1975, 
federal inspection. See S.D. Monash Produce Co. v. M. R. Davis & Bros, 
17 A.D. 123 (1958). As the value of the remainder of the produce com- 
prising the truckload is undisputed by the parties, we will accept, as the 
actual value of the produce accepted, the contract price of such produce, 
plus the freight expenditure applicable to that portion of the truckload. 
This consists of the contract price for the entire truckload, $2,409.25 
plus freight, less the contract price of the green cabbage, broccoli and ro- 
maine, $414.25 and the proportionate amount paid for freight, leaving 
$1.995 plus freight applicable to the part of the truckload to which such 
sum relates. 


For the value of the produce if it had been as warranted, we will accept 
the contract price plus freight for all but the green cabbage, broccoli and 
romaine. Such sum amounts to $1,995 plus the proportionate amount 
paid for freight. The actual amount paid for freight by Shield is not part 
of the record. However, we can utilize this method of determination, as 
the $1,995 plus the proportionate freight expenditure relating to the un- 


* Some fruits were also included as part of this truckload, having been purchased by a 
buyer who is not a party to this case. 
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disputed produce, added to the value of the green cabbage, broccoli and 
romaine if they had been as warranted, less the actual value of the pro- 
duce accepted by Shield as determined in the preceding paragraph, 
$1,995 plus proportionate freight, will give us Shield’s damages result- 
ing from complainant’s breach of warranty, even though we have no 
knowledge as to what constitutes “proportionate freight.” For the value 
of the green cabbage, broccoli and romaine if they had been as war- 
ranted, we will look to the Market News Service Reports of June 17, 
1975, for Atlanta, Georgia. Atlanta listings may be used to determine 
the value at Pompano Beach, Florida, the place of acceptance, because 
Atlanta is close enough to Pompano Beach to accurately reflect the 
prices at the latter location. The Atlanta Market News Service Reports 
of June 17, 1975, show green cabbage at $4.50 to $5.00 per carton, of 
which we will accept the $4.50 figure, and broccoli at $6.50 per carton. 
Therefore, the 115 cartons of green cabbage, if they had been as war- 
ranted, would have brought $517.50, and the 4 cartons of broccoli, $26. 
However, the Atlanta Reports for June 17, 1975, contain no listings for 
California romaine, and we cannot determine the value of the romaine if 
it had been as warranted by employing the F.O.B. contract price plus 
freight in this case, as the record does not show how much Shield actual- 
ly paid for freight. Therefore, the romaine must be excluded from any 
damages awarded to Shield resulting from complainant’s breach of war- 


ranty. Thus, the value of the truckload if it had been as warranted is 
$1,995 plus applicable freight for the uncontested produce, and $543.50 
for the green cabbage and broccoli. 


Shield’s damages from complainant’s breach of warranty are, there- 
fore $1,995 and proportionate freight, plus $543.50, the value of the 
produce if it had been as warranted, less $1,995 and proportionate 
freight, the actual value of the produce accepted, leaving $543.50. Sub- 
tracting this sum from the contract price of $2,409.25 leaves $1,865.75 
as the amount due complainant in this transaction. As complaint has al- 
ready received $1,995 from Shield it is clear that no further liability 
exists on the part of Shield and the complaint should, accordingly, be 
dismissed. 


The complaint is dismissed as to both respondents. 


Copies of this order shall be served upon the parties. 
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(No. 19,599) 


In re L. CHARLES JOHNSON, INC. PACA Docket No. 2-5515. Decided De- 
cember 13, 1979. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full for 37 lots of perishable agricultural commodities from 11 sell- 
ers for a total of $45,474.05 as found herein, respondent’s license as a registrant un- 
der the Act is revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “PACA,” instituted by a complaint filed on November 
28, 1979, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period August 1978, through De- 
cember 1978, respondent purchased and accepted, in interstate com- 
merce, 37 lots of fruits and vegetables, all being perishable agricultural 
commodities from eleven sellers but failed to make full payment 
promptly of the agreed purchase prices or balances thereof, in the total 
amount of $45,474.05. 


A copy of the complaint was served upon respondent, to which com- 
plaint, respondent filed an answer wherein it admitted the violations. 
Respondent and complainant have now agreed to the entry of a decision 
and order, as set forth herein. Therefore, pursuant to Section 1.138 of 
the Rules of Practice (7 CFR 1.138), the following decision and order is 
issued without further procedure. 
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FINDINGS OF FACT 


1. Respondent, L. Charles Johnson, Inc., is a Minnesota corporation, 
whose address is 5414 North Highway 12, Maple Plain, Minnesota 
55359. 


2. Pursuant to the licensing provisions of the PACA, license number 
770570 was issued to respondent on January 26, 1977. At the close of 
business on July 12, 1979, this license was suspended automatically pur- 
suant to Section 7 (d) of the Act (7 U.S.C. 499 g (d) ), when respondent 
failed to satisfy reparation orders issued in PACA Dockets 2-5395, 
2-5396, and 2-5398. 


3. As set forth in paragraph 5 of the complaint, during the period 
August 1978, through December 1978, respondent violated Section 2 (4) 
of the Act (7 U.S.C. 499b (4) ) by purchasing 37 lots of perishable agri- 
cultural commodities, shipped by eleven sellers in interstate commerce, 
which commodities were received and accepted by respondent, but for 
which respondent failed to make full payment promptly of the agreed 
purchase prices, or balances thereof, in the total amount of $45,474.05. 


CONCLUSIONS 


Respondent has committed willful, repeated and flagrant violations of 
Section 2 (4) of the Act (7 U.S.C. 499b (4) ), by failing to make full pay- 
ment promptly of the agreed purchase prices for 37 lots of perishable 
agricultural commodities as set forth in Findings of Fact 3 above. 


Respondent’s license is revoked. 


This Order shall take effect on January 14, 1980. 


The parties hereto have waived their rights to appeal from this order 
by signing. 


Copies hereof shall be served upon the parties. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,600) 

ACOSTA GROVES v. D. V. PRODUCE CORP. PACA Docket No. RD-79-78. 
In order issued December 4, 1979, by Donald A. Campbell, Judicial 
Officer. 

(No. 19,601) 

ELMER F’. ELLSWORTH, d/b/a ELLSWORTH PRODUCE, v. T. W. FADAL, d/b/a 
FADAL FRESH FRUIT & PRODUCE Co. PACA Docket No. RD-79-75. 
In order issued November 27, 1979, by Donald A. Campbell, Judi- 
cial Officer. 

(No. 19,602) 

LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712. In or- 

der issued December 10, 1979, by Daniel Marcus, General Counsel. 
(No. 19,603) 
VAL-MEX FRUIT COMPANY, INC. v. TWO BROTHERS PRODUCE CoO., INC. 


PACA Docket No. RD-79-103. In order issued December 19, 1979, 
by Donald A. Campbell, Judicial Officer. 


(19,604) 


VALLEY ONIONS, INC. v. TWO BROTHERS PRODUCE Co., INC. PACA Dock- 
et No. RD-79-102. In order issued December 19, 1979, by Donald 
A. Campbell, Judicial Officer. 
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STAY ORDER — EXTENSION OF 


(No. 19,605) 


LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712. In or- 
der issued January 17, 1980, by Daniel Marcus, General Counsel. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,606) 


R. B. TODD PRODUCE CO., INC. v. JOHN DiGEORGE. PACA Docket No. 
RD-79-50. In order issued December 5, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,607) 

PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, INC. PACA 
Docket No. 2-5482. In order issued December 5, 1979, by Donald A. 
Campbell, Judicial Officer. 

(No. 19,608) 
AG-WEST GROWERS, INC., t/a AG-WEST, v. ANTHONY J. D’AQUISISTO, 


d/bla TROPIC BANANA CO. PACA Docket No. 2-5355. In order is- 
sued January 14, 1980, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,609) 


HERBERT D. BENSON, JR. d/b/a BENSON PRODUCE COMPANY, v. MAURER 
FRUIT & VEGETABLE COMPANY. PACA Docket No. 2-5509. Repara- 
tion of $33,121.25 with 8 percent interest from September 1, 1978, 
awarded complainant against respondent in order issued December 
6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,610) 


THE GARIN COMPANY v. MAURER FRUIT AND VEGETABLE COMPANY. 
PACA Docket No. 2-5510. Reparation of $1,883.20 with 8 percent 
interest from November 1, 1978, awarded complainant against re- 
spondent in order issued December 6, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,611) 


READY PAC PRODUCE, INC. v. MAURER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 2-5508. Reparation of $22,666.10 with 8 percent 
interest from December 1, 1978, awarded complainant against re- 
spondent in order issued December 6, 1979, by Donald A. Campbell, 
Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,612) 


ACE TOMATO CoO., INC. v. SANFORD PRODUCE COMPANY, INC. PACA 
Docket No. RD-79-97. Reparation of $1,727.50 with 8 percent in- 
terest from November 1, 1978, awarded complainant against re- 
spondent in order issued November 21, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 19,613) 


H. SCHNELL & COMPANY, INC. v. FILIGREE Foops, INC. PACA Docket No. 
RD-79-84. Reparation of $7,026.25 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in or- 
der issued Novemer 21, 1979, by Donald A. Campbell, Judicial Offi- 


cer. 


(No. 19,614) 


LEE HAMBLIN COMPANY v. B & B PRODUCE PROCESSORS, INC. PACA 
Docket No. RD-79-96. Reparation of $1,440.23 with 8 percent in- 
terest from September 1, 1978, awarded complainant against re- 
spondent in order issued November 21, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,615) 


HESSER BROS., INC., a/t/a HEISEY ORCHARDS, v. BILLY H. ALLISON, d/b/a 
BILLY ALLISON. PACA Docket No. RD-79-100. Reparation of 


$1,825.00 with 8 percent interest from May 1, 1979, awarded com- 
plainant against respondent in order issued November 23, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,616) 


JOHN INGLIS FROZEN FOODS COMPANY v. ALPINE FROZEN Foops. PACA 
Docket No. RD-79-99. Reparation of $19,999.65 with 8 percent in- 
terest from August 1, 1979, awarded complainant against respond- 
ent in order issued November 23, 1979, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 19,617) 


ORANGE CO. OF FLORIDA, INC. v. GREER BROS. DISTRIBUTORS, INC. 
PACA Docket No. RD-79-98. Reparation of $11,292.50 with 8 per- 
cent interest from May 1, 1979, awarded complainant against re- 
spondent in order issued November 23, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 19,618) 


ANDREW SMITH Co. v. GLENCOE Foops, INC. PACA Docket No. 
RD-79-101. Reparation of $10,708.35 with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in or- 
der issued December 10, 1979, by Donald A. Campbell, Judicial Of.- 


ficer. 


(No. 19,619) 


HUBERT H. NALL Co., INC. v. ALFIE PRODUCE CorP. PACA Docket No. 
RD-79-105. Reparation of $184.50 with 8 percent interest from 
April 1, 1979, awarded complainant against respondent in order is- 
sued December 10, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,620) 
JOE PHILLIPS, INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE TREE. 


PACA Docket No. RD-79-106. Reparation of $4,275.75 with 8 per- 
cent interest from March 1, 1979, awarded complainant against re- 


spondent in order issued December 10, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,621) 


DICK THOMAS, d/b/a DICK THOMAS PRODUCE, v. WAYNE CUSIMANO, INC. 
PACA Docket No. RD-79-104. Reparation of $9,606.64 with 8 per- 
cent interest from August 1, 1979, awarded complainant against re- 
spondent in order issued December 10, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,622) 


FURMAN HAMILTON DICKS, d/b/a F. H. DICKS, v. GREER BROS. DISTRIBUT- 
ING, INC. PACA Docket No. RD-79-108. Reparation of $8,414.05 
with 8 percent interest from August 1, 1979, awarded complainant 
against respondent in order issued December 12, 1979, by Donald 
A. Campbell, Judicial Officer. 
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(No. 19,623) 


LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INC. PACA Docket 
No. RD-79-109. Reparation of $14,518.75 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in or- 
der issued December 12, 1979, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 19,624) 


TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co., INC. PACA Docket 
No. RD-79-107. Reparation of $15,570.25 with 8 percent interest 
from June 1, 1979, awarded complainant against respondent in or- 
der issued December 12, 1979, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 19,625) 


ELMER F. ELLSWORTH, d/b/a ELLSWORTH PRODUCE, v. UBBA’S, INC., t/a 
SOUTHERN PRODUCE Co. PACA Docket No. RD-79-kk0. Reparation 


of $2,510.62 with 8 percent interest from December 1, 1978, 
awarded complainant against respondent in order issued December 
26, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,626) 


WILLIAM C. MILES v. QUISQUEYA TROPICAL PRODUCE, INC. PACA Docket 
No. RD-79-112. Reparation of $1,436.00 with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued December 26, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,627) 


BUD ANTLE, INC. v. BEXAR PRODUCE Co., INC. PACA Docket No. 
RD-79-115. Reparation of $3,360.00 with 8 percent interest from 
June 1, 1979, awarded complainant against respondent in order is- 
sued December 27, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,628) 


BLUE KEY GROWERS, INC. v. WINSTON CARTER, d/b/a CARTER’S WHOLE- 
SALE FRUIT & PRODUCE INSTITUTIONAL PRODUCTS, a/t/a PRODUCE 
WORLD. PACA Docket No. RD-79-113. Reparation of $1,963.15 
with 8 percent interest from January 1, 1979, awarded complainant 
against respondent in order issued December 27, 1979, by Donald 
A. Campbell, Judicial Officer. 


(No. 19,629) 

HAROLD CRAWFORD CO., INC. v. ALFIE PRODUCE CORP. PACA Docket 
No. RD-79-116. Reparation of $315.15 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in or- 
der issued December 27, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 

(No. 19,630) 


PAPAZIAN DISTRIBUTING CO., INC. v. ALFIE PRODUCE CORP. PACA Dock- 


et No. RD-79-114. Reparation of $1,388.25 with 8 percent interest 
from February 1, 1979, awarded complainant against respondent in 
order issued December 27, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,631) 


GRIMMWAY FARMS v. VAI ORA CorP. PACA Docket No. RD-79-119. 
Reparation of $1,475.00 with 8 percent interest from March 1, 
1979, awarded complainant against respondent in order issued 
January 3, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,632) 


SALINAS LETTUCE FARMERS COOPERATIVE v. MAURER FRUIT AND 
VEGETABLE CO. PACA Docket No. RD-79-117. Reparation of 
$13,297.20 with 8 percent interest from November 1, 1978, 
awarded complainant against respondent in order issued January 3, 
1980, by Donald A. Campbell, Judicial Officer. 
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(No. 19,633) 


SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-118. Reparation of $30,222.35 with 
8 percent interest from December 1, 1978, awarded complainant 
against respondent in order issued January 3, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,634) 


D M B PACKING CORP., a/t/a DiMARE BROTHERS, INC. OF CALIFORNIA. 
PACA Docket No. RD-79-123. Reparation of $5,596.77 with 8 per- 
cent interest from August 1, 1979, awarded complainant against re- 
spondent in order issued January 4, 1980, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,635) 


GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND PRO- 
DUCE. PACA Docket No. RD-79-121. Reparation of $1,507.05 with 


8 percent interest from July 1, 1978, awarded complainant against 
respondent in order issued January 4, 1980, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,636) 


EARL J. ROY v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPORTATION 
Co. PACA Docket No. RD-79-122. Reparation of $3,254.40 with 8 
percent interest from July 1, 1979, awarded complainant against 
respondent in order issued January 4, 1980, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,637) 


SAMPSON PRODUCE CO., INC. v. CHICAGO PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-120. Reparation of $32,449.23 with 8 percent 
interest from May 1, 1979, awarded complainant against respond- 
ent in order issued January 4, 1980, by Donald A. Campbell, Judici- 
al Officer. 
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(No. 19,638) 


ED GIVEN, INC. v. ALFIE PRODUCE CORP. PACA Docket No. RD-79-124. 
Reparation of $1,862.35 with 8 percent interest from April 1, 1979, 
awarded complainant against respondent in order issued January 7, 


1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,639) 


DEL REY BROKERS, INC. v. GULF COAST PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. RD-79-125. Reparation of $9,525.00 with 8 per- 
cent interest from March 1, 1979, awarded complainant against re- 
spondent in order issued January 7, 1980, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,640) 
MUTUAL VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE CO. 


PACA Docket No. RD-79-126. Reparation of $2,905.00 with 8 per- 
cent interest from November 1, 1978, awarded complainant against 


respondent in order issued January 7, 1980, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,641) 


RYAN POTATO COMPANY v. GLENCOE Foops, INC. PACA Docket No. 
RD-79-127. Reparation of $2,985.00 with 8 percent interest from 
July 1, 1979, awarded complainant against respondent in order is- 
sued January 8, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,642) 


CHARLES WETEGROVE Co., INC. v. WILEY L. SEVERT, d/b/a SEVERT & 
SONS PRODUCE. PACA Docket No. RD-79-133. Reparation of 
$1,642.75 with 8 percent interest from June 1, 1979, awarded com- 
plainant against respondent in order issued January 15, 1980, by 
Donald A. Campbell, Judicial Officer. 
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(No. 19,643) 


JOEY'S BROKERAGE OF SYRACUSE, NY, INC. v. ALFIE PRODUCE CORP. 
PACA Docket No. RD-79-129. Reparation of $5,312.35 with 8 per- 
cent interest from March 1, 1979, awarded complainant against re- 
spondent in order issued January 15, 1980, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,644) 


OAKFIELD & ELBA GROWERS, INC. v. DIRECT PRODUCE CO., DIVISION FAC- 
TORS, INC. PACA Docket No. RD-79-132. Reparation of $750.00 
with 8 percent interest from April 1, 1979, awarded complainant 
against respondent in order issued January 15, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,645) 


J.S. MCMANUS PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-79-128. Reparation of $5,148.25 with 8 percent in- 


terest from May 1, 1979, awarded compiainant against respondent 
in order issued January 15, 1980, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,646) 


BARR PACKING COMPANY v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRO- 
DUCE. PACA Docket No. RD-79-134. Reparation of $7,242.00 with 
8 persent interest from September 1, 1979, awarded complainant 
against respondent in order issued January 21, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,647) 


CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH FRUIT & 
VEGETABLE Co. PACA Docket No. RD-79-130. Reparation of 
$12,363.25 with 8 percent interest from January 1, 1979, awarded 
complainant against respondent in order issued January 21, 1980, 
by Donald A. Campbell, Judicial Officer. 
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(No. 19,648) 


SOUTHLAND PRODUCE CoO., a/t/a KEYSTONE PRODUCE Co., v. CAAMANO 
BROTHERS WHOLESALE. PACA Docket No. RD-79-135. Reparation 
of $5,530.80 with 8 percent interest from December 1, 1978, 
awarded complainant against respondent in order issued January 
21, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,649) 


VAUGHN RUE PRODUCE CO., INC. v. CHICAGO PRODUCE DISTRIBUTORS. 
PACA Docket No. RD-79-136. Reparation of $21,247.75 with 8 
percent interest from November 1, 1979, awarded complainant 
against respondent in order issued January 21, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,650) 


BLANFORT, INC. v. RUDY MENDEZ, JR. d/b/a RUDY MENDEZ PRODUCE. 
PACA Docket No. RD-79-138. Reparation of $1,275.00 with 8 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued January 22, 1980, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,651) 


BLANFORT, INC. v. RUDY MENDEZ, JR., a/b/a RUDY MENDEZ PRODUCE. 
PACA Docket No. RD-79-139. Reparation of $1,987.50 with 8 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued January 22, 1980, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,652) 


LAWRENCE WALTER GOUGH, d/b/a GOUGH FARMS v. QUISQUEYA TROPI- 
CAL PRODUCE, INC. PACA Docket No. RD-79-140. Reparation of 
$1,316.25 with 8 percent interest from May 1, 1979, awarded com- 
plainant against respondent in order issued January 22, 1980, by 
Donald A. Campbell, Judicial Officer. 
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Cite as 39 A. D. 86 


(No. 19,653) 


OSHITA, INC. v. GLENCOE Foops, INC. PACA Docket No. RD-79-137. 
Reparation of $501.25 with 8 percent interest from August 1, 1979, 
awarded complainant against respondent in order issued January 
22, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,654) 


DALGETY FOODS v. UNIVERSAL SEAFOOD TRADING, INC., d/b/a MOREHEAD 
SEAFOOD. PACA Docket No. RD-79-143. Reparation of $2,002.00 
with 8 percent interest from May 1, 1979, awarded complainant 
against respondent in order issued January 23, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,655) 
HOMESTEAD TOMATO PACKING CO., INC. v. H & P PRODUCE, INC. and/or 


CECIL DAVIS PRODUCE, INC. PACA Docket No. RD-79-144. Repara- 
tion of $41,266.00 with 8 percent interest from May 1, 1979, 


awarded complainant against respondent in order issued January 
23, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,656) 


INN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a MOREHEAD 
SEAFOOD. PACA Docket No. RD-79-142. Reparation of $1,240.00 
with 8 percent interest from May 1, 1979, awarded complainant 
against respondent in order issued January 23, 1980, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,657) 


MAPES PACKING CORPORATION v. LEWIS, LTD., t/a GREENS ‘N’ THINGS. 
PACA Docket No. RD-79-141. Reparation of $1,120.00 with 8 per- 
cent interest from May 1, 1979, awarded complainant against re- 
spondent in order issued January 23, 1980, by Donald A. Campbell, 
Judicial Officer. 





MISCELLANEOUS 
Cite as 39 A. D. 87 


(No. 19,658) 


PACIFIC PACKING COMPANY v. H & P PRODUCE, INC. and/or CECIL DAVIS 
PRODUCE, INC. PACA Docket No. RD-79-145. Reparation of 
$24,064.00 with 8 percent interest from July 1, 1979, awarded 
complainant against respondent in order issued January 23, 1980, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,659) 


CROSETTI FROZEN FOODS, INC. v. UNIVERSAL SEAFOOD TRADING, INC. 
d/b/a MOREHEAD SEAFOOD. PACA Docket No. RD-79-148. Repara- 
tion of $4,050.00 with 8 percent interest from May 1, 1979, 
awarded complainant against respondent in order issued January 
24, 1980, by Donald A. Campbell, Judicial Officer. 


(No. 19,660) 


ROYAL PACKING Co. v. STANLEY FOODS CORPORATION. PACA Docket 
No. RD-79-146. Reparation of $12,336.25 with 8 percent interest 


from July 1, 1979, awarded complainant against respondent in or- 
der issued January 24, 1980, by Donald A. Campbell, Judicial Offi- 
cer. 


(No. 19,661) 


SIx L’s PACKING COMPANY, INC. v. H & P PRODUCE, INC. PACA Docket 
No. RD-79-149. Reparation of $20,620.95 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in or- 
der issued January 24, 1980, by Donald A. Campbell, Judicial Offi- 


cer. 


(No. 19,662) 


SUN HARVEST, INC. v. AARON SALADS. PACA Docket No. RD-79-150. 
Reparation of $5,057.50 with 8 percent interest from May 1, 1979, 
awarded complainant against respondent in order issued January 
25, 1980, by Donald A. Campbell, Judicial Officer. 
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(No. 19,663) 


UNITED POTATO DISTRIBUTORS, INC. v. LARRY HACKETT, d/b/a FRESH 
CuT SALADS. PACA Docket No. RD-79-151. Reparation of 
$5,112.25 with 8 percent interest from February 1, 1979, awarded 
complainant against respondent in order issued January 25, 1980, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,664) 


WEST VALLEY PRODUCE v. BINGO DISTRIBUTORS, INC., and/or WOUTH- 
WINDS TRADING Co. PACA Docket No. RD-79-147. Reparation of 
$2,856.00 with 8 percent interest from May 1, 1979, awarded com- 
plainant against respondent in order issued January 28, 1980, by 
Donald A. Campbell, Judicial Officer. 
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